which it reasonably should have known, i.e., if it would have learned of the harassment if it had exercised
reasonable care or made a “reasonably diligent inquiry.”76

For example, in some situations if the school knows of incidents of harassment, the exercise of reasonable care
should trigger an investigation that would lead to a discovery of additional incidents.77 In other cases, the
pervasiveness of the harassment may be enough to conclude that the school should have known of the hostile
environment — if the harassment is widespread, openly practiced, or well-known to students and staff14 (such as
sexual harassment occurring in the hallways, graffiti in public areas, or harassment occurring during recess under a
teacher’s supervision.)78

If a school otherwise knows or reasonably should know of a hostile environment and fails to take prompt and
effective corrective action, a school has violated Title IX even if the student has failed to use the school’s existing
grievance procedures or otherwise inform the school of the harassment.

D. The Role of Grievance Procedures

Schools are required by the Title IX regulations to adopt and publish grievance procedures providing for prompt and
equitable resolution of sex discrimination complaints, including complaints of sexual harassment, and to disseminate
a policy against sex discrimination. 79 (These issues are discussed in the section on “Prompt and Equitable Grievance
Procedures.”) These procedures provide a school with a mechanism for discovering sexual harassment as early as
possible and for effectively correcting problems, as required by the Title IX regulations. By having a strong policy
against sex discrimination and accessible, effective, and fairly applied grievance procedures, a school is telling its
students that it does not tolerate sexual harassment and that students can report it without fear of adverse
consequences.

Without a disseminated policy and procedure, a student does not know either of the school’s policy against and
obligation to address this form of discrimination, or how to report harassment so that it can be remedied. If the
alleged harassment is sufficiently serious to create a hostile environment and it is the school’s failure to comply with
the procedural requirements of the Title IX regulations that hampers early notification and intervention and permits
sexual harassment to deny or limit a student’s ability to participate in or benefit from the school’s program on the
basis of sex, 80 the school will be responsible under the Title IX regulations, once informed of the harassment, to
take corrective action, including stopping the harassment, preventing its recurrence, and remedying the effects of
the harassment on the victim that could reasonably have been prevented if the school’s failure to comply with the
procedural requirements had not hampered early notification.

VI. OCR Case Resolution

If OCR is asked to investigate or otherwise resolve incidents of sexual harassment of students, including
incidents caused by employees, other students, or third parties, OCR will consider whether — (1) the school
has a disseminated policy prohibiting sex discrimination under Title IX81 and effective grievance procedures;82
(2) the school appropriately investigated or otherwise responded to allegations of sexual harassment;83 and (3)
the school has taken immediate and effective corrective action responsive to the harassment, including
effective actions to end the harassment, prevent its recurrence, and, as appropriate, remedy its effects.84
(Issues related to appropriate investigative and corrective actions are discussed in detail in the section on
“Recipient’s Response.”) If the school has taken, or agrees to take, each of these steps, OCR will consider the
case against the school resolved and will take no further action, other than monitoring compliance with an
agreement, if any, between the school and OCR. This is true in cases 15 in which the school was in violation of
the Title IX regulations (e.g., a teacher sexually harassed a student in the context of providing aid, benefits, or
services to students), as well as those in which there has been no violation of the regulations (e.g., in a peer
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sexual harassment situation in which the school took immediate, reasonable steps to end the harassment and
prevent its recurrence). This is because, even if OCR identifies a violation, Title IX requires OCR to attempt to
secure voluntary compliance.85 Thus, because a school will have the opportunity to take reasonable corrective
action before OCR issues a formal finding of violation, a school does not risk losing its Federal funding solely
because discrimination occurred.

VII. Recipient’s Response

Once a school has notice of possible sexual harassment of students — whether carried out by employees, other
students, or third parties — it should take immediate and appropriate steps to investigate or otherwise determine
what occurred and take prompt and effective steps reasonably calculated to end any harassment, eliminate a hostile
environment if one has been created, and prevent harassment from occurring again. These steps are the school’s
responsibility whether or not the student who was harassed makes a complaint or otherwise asks the school to take
action. 86 As described in the next section, in appropriate circumstances the school will also be responsible for
taking steps to remedy the effects of the harassment on the individual student or students who were harassed.
What constitutes a reasonable response to information about possible sexual harassment will differ depending upon
the circumstances.

A. Response to Student or Parent Reports of Harassment; Response to Direct Observation of Harassment by a
Responsible Employee

If a student or the parent of an elementary or secondary student provides information or complains about sexual
harassment of the student, the school should initially discuss what actions the student or parent is seeking in
response to the harassment. The school should explain the avenues for informal and formal action,

including a description of the grievance procedure that is available for sexual harassment complaints and an
explanation of how the procedure works. If a responsible school employee has directly observed sexual harassment
of a student, the school should contact the student who was harassed (or the parent, depending upon the age of the
student),87 explain that the school is responsible for taking steps to correct the harassment, and provide the same
information described in the previous sentence.

Regardless of whether the student who was harassed, or his or her parent, decides to file a formal complaint or
otherwise request action on the student’s behalf (including in cases involving direct observation by a responsible
employee), the school must promptly investigate to determine what occurred and then take appropriate steps to
resolve the situation. The specific steps in an investigation will vary depending upon the nature of the allegations,
the source of the complaint, the age of the student or students involved, the size and administrative structure of the
school, and other factors. However, in all cases the inquiry must be prompt, thorough, and impartial. (Requests by
the student who16 was harassed for confidentiality or for no action to be taken, responding to notice of harassment
from other sources, and the components of a prompt and equitable grievance procedure are discussed in
subsequent sections of this guidance.)

It may be appropriate for a school to take interim measures during the investigation of a complaint. For instance, if a
student alleges that he or she has been sexually assaulted by another student, the school may decide to place the
students immediately in separate classes or in different housing arrangements on a campus, pending the results of
the school’s investigation. Similarly, if the alleged harasser is a teacher, allowing the student to transfer to a
different class may be appropriate. In cases involving potential criminal conduct, school personnel should determine
whether appropriate law enforcement authorities should be notified. In all cases, schools should make every effort
to prevent disclosure of the names of all parties involved — the complainant, the witnesses, and the accused --
except to the extent necessary to carry out an investigation.
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If a school determines that sexual harassment has occurred, it should take reasonable, timely, age-appropriate, and
effective corrective action, including steps tailored to the specific situation. 88 Appropriate steps should be taken to
end the harassment. For example, school personnel may need to counsel, warn, or take disciplinary action against
the harasser, based on the severity of the harassment or any record of prior incidents or both. 89 A series of
escalating consequences may be necessary if the initial steps are ineffective in stopping the harassment.90 In some
cases, it may be appropriate to further separate the harassed student and the harasser, e.g., by changing housing
arrangements91 or directing the harasser to have no further contact with the harassed student. Responsive
measures of this type should be designed to minimize, as much as possible, the burden on the student who was
harassed. If the alleged harasser is not a student or employee of the recipient, OCR will consider the level of control
the school has over the harasser in determining what response would be appropriate.92 Steps should also be taken
to eliminate any hostile environment that has been created. For example, if a female student has been subjected to
harassment by a group of other students in a class, the school may need to deliver special training or other
interventions for that class to repair the educational environment. If the school offers the student the option of
withdrawing from a class in which a hostile environment occurred, the school should assist the student in making
program or schedule changes and ensure that none of the changes adversely affect the student’s academic record.
Other measures may include, if appropriate, directing a harasser to apologize to the harassed student. If a hostile
environment has affected an entire school or campus, an effective response may need to include dissemination of
information, the issuance of new policy statements, or other steps that are designed to clearly communicate the
message that the school does not tolerate harassment and will be responsive to any student who reports that
conduct.

In some situations, a school may be required to provide other services to the student who was harassed if necessary
to address the effects of the harassment on that student.93 For example, if an instructor gives a student a low grade
because the student failed to respond to his sexual advances, the school may be required to make arrangements for
an independent reassessment of the student’s work, if feasible, and change the grade accordingly; make
arrangements for the student to take the course again 17 with a different instructor; provide tutoring; make tuition
adjustments; offer reimbursement for professional counseling; or take other measures that are appropriate to the
circumstances. As another example, if a school delays responding or responds inappropriately to information about
harassment, such as a case in which the school ignores complaints by a student that he or she is being sexually
harassed by a classmate, the school will be required to remedy the effects of the harassment that could have been
prevented had the school responded promptly and effectively.

Finally, a school should take steps to prevent any further harassment94 and to prevent any retaliation against the
student who made the complaint (or was the subject of the harassment), against the person who filed a complaint
on behalf of a student, or against those who provided information as witnesses.95 At a minimum, this includes
making sure tha t the harassed students and their parents know how to report any subsequent problems and
making follow-up inquiries to see if there have been any new incidents or any retaliation. To prevent recurrences,
counseling for the harasser may be appropriate to ensure that he or she understands what constitutes harassment
and the effects it can have. In addition, depending on how widespread the harassment was and whether there have
been any prior incidents, the school may need to provide training for the larger school community to ensure that
students, parents, and teachers can recognize harassment if it recurs and know how to respond.96

B. Confidentiality

The scope of a reasonable response also may depend upon whether a student, or parent of a minor student,
reporting harassment asks that the student’s name not be disclosed to the harasser or that nothing be done about
the alleged harassment. In all cases, a school should discuss confidentiality standards and concerns with the
complainant initially. The school should inform the student that a confidentiality request may limit the school’s
ability to respond. The school also should tell the student that Title IX prohibits retaliation and that, if he or she is
afraid of reprisals from the alleged harasser, the school will take steps to prevent retaliation and will take strong
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responsive actions if retaliation occurs. If the student continues to ask that his or her name not be revealed, the
school should take all reasonable steps to investigate and respond to the complaint consistent with the student’s
request as long as doing so does not prevent the school from responding effectively to the harassment and
preventing harassment of other students.

OCR enforces Title IX consistent with the federally protected due process rights of public school students and
employees. Thus, for example, if a student, who was the only student harassed, insists that his or her name not be
revealed, and the alleged harasser could not respond to the charges of sexual harassment without that information,
in evaluating the school’s response, OCR would not expect disciplinary action against an alleged harasser.

At the same time, a school should evaluate the confidentiality request in the context of its responsibility to provide a
safe and nondiscriminatory environment for all students. The factors that a school may consider in this regard
include the seriousness of the alleged harassment, the age of the student harassed, whether there have been other
complaints or reports of harassment against the alleged harasser, and the rights of thel8 accused individual to
receive information about the accuser and the allegations if a formal proceeding with sanctions may result.97

Similarly, a school should be aware of the confidentiality concerns of an accused employee or student. Publicized
accusations of sexual harassment, if ultimately found to be false, may nevertheless irreparably damage the
reputation of the accused. The accused individual’s need for confidentiality must, of course, also be evaluated based
on the factors discussed in the preceding paragraph in the context of the school’s responsibility to ensure a safe
environment for students.

Although a student’s request to have his or her name withheld may limit the school’s ability to respond fully to an
individual complaint of harassment, other means may be available to address the harassment. There are steps a
recipient can take to limit the effects of the alleged harassment and prevent its recurrence without initiating formal
action against the alleged harasser or revealing the identity of the complainant. Examples include conducting sexual
harassment training for the school site or academic department where the problem occurred, taking a student
survey concerning any problems with harassment, or implementing other systemic measures at the site or
department where the alleged harassment has occurred.

In addition, by investigating the complaint to the extent possible — including by reporting it to the Title IX
coordinator or other responsible school employee designated pursuant to Title IX — the school may learn about or
be able to confirm a pattern of harassment based on claims by different students that they were harassed by the
same individual. In some situations there may be prior reports by former students who now might be willing to
come forward and be identified, thus providing a basis for further corrective action. In instances affecting a number
of students (for example, a report from a student that an instructor has repeatedly made sexually explicit remarks
about his or her personal life in front of an entire class), an individual can be put on notice of allegations of harassing
behavior and counseled appropriately without revealing, even indirectly, the identity of the student who notified the
school. Those steps can be very effective in preventing further harassment.

C. Response to Other Types of Notice

The previous two sections deal with situations in which a student or parent of a student who was harassed reports
or complains of harassment or in which a responsible school employee directly observes sexual harassment of a
student. If a school learns of harassment through other means, for example, if information about harassment is
received from a third party (such as from a witness to an incident or an anonymous letter or telephone call),
different factors will affect the school’s response. These factors include the source and nature of the information;
the seriousness of the alleged incident; the specificity of the information; the objectivity and credibility of the source
of the report; whether any individuals can be identified who were subjected to the alleged harassment; and whether
those individuals want to pursue the matter. If, based on these factors, it is reasonable for the school to investigate
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and it can confirm the allegations, the considerations described in the previous sections concerning interim
measures and appropriate responsive action will apply.19

For example, if a parent visiting a school observes a student repeatedly harassing a group of female students
and reports this to school officials, school personnel can speak with the female students to confirm whether
that conduct has occurred and whether they view it as unwelcome. If the school determines that the conduct
created a hostile environment, it can take reasonable, age-appropriate steps to address the situation. If on the
other hand, the students in this example were to ask that their names not be disclosed or indicate that they do
not want to pursue the matter, the considerations described in the previous section related to requests for
confidentiality will shape the school’s response. In a contrasting example, a student newspaper at a large
university may print an anonymous letter claiming that a professor is sexually harassing students in class on a
daily basis, but the letter provides no clue as to the identity of the professor or the department in which the
conduct is allegedly taking place. Due to the anonymous source and lack of specificity of the information, a
school would not reasonably be able to investigate and confirm these allegations. However, in response to the
anonymous letter, the school could submit a letter or article to the newspaper reiterating its policy against
sexual harassment, encouraging persons who believe that they have been sexually harassed to come forward,
and explaining how its grievance procedures work.

VIIl. Prevention

A policy specifically prohibiting sexual harassment and separate grievance procedures for violations of that
policy can help ensure that all students and employees understand the nature of sexual harassment and that
the school will not tolerate it. Indeed, they might even bring conduct of a sexual nature to the school’s
attention so that the school can address it before it becomes sufficiently serious as to create a hostile
environment. Further, training for administrators, teachers, and staff and age-appropriate classroom
information for students can help to ensure that they understand what types of conduct can cause sexual
harassment and that they know how to respond.

IX. Prompt and Equitable Grievance Procedures

Schools are required by the Title IX regulations to adopt and publish a policy against sex discrimination and
grievance procedures providing for prompt and equitable resolution of complaints of discrimination on the
basis of sex. 98 Accordingly, regardless of whether harassment occurred, a school violates this requirement of
the Title IX regulations if it does not have those procedures and policy in place.99 A school’s sex discrimination
grievance procedures must apply to complaints of sex discrimination in the school’s education programs and
activities filed by students against school employees, other students, or third parties.100 Title IX does not
require a school to adopt a policy specifically prohibiting sexual harassment or to provide separate grievance
procedures for sexual harassment complaints. However, its nondiscrimination policy and grievance procedures
for handling discrimination complaints must provide effective means for preventing and responding to sexual
harassment. Thus, if, because of the lack of a policy or procedure specifically addressing sexual harassment,
students are unaware of what kind of conduct constitutes sexual harassment or that such conduct is20
prohibited sex discrimination, a school’s general policy and procedures relating to sex discrimination complaints
will not be considered effective.101

OCR has identified a number of elements in evaluating whether a school’s grievance procedures are prompt and
equitable, including whether the procedures provide for —
- Notice to students, parents of elementary and secondary students, and employees of the procedure, including
where complaints may be filed;
- Application of the procedure to comp laints alleging harassment carried out by employees, other students, or
third parties;
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- Adequate, reliable, and impartial investigation of complaints, including the opportunity to present witnesses
and other evidence;

- Designated and reasonably prompt timeframes for the major stages of the complaint process;

- Notice to the parties of the outcome of the complaint;102 and

- An assurance that the school will take steps to prevent recurrence of any harassment and to correct its
discriminatory effects on the complainant and others, if appropriate.103

Many schools also provide an opportunity to appeal the findings or remedy, or both. In addition, because retaliation
is prohibited by Title IX, schools may want to include a provision in their procedures prohibiting retaliation against
any individual who files a complaint or participates in a harassment inquiry.

Procedures adopted by schools will vary considerably in detail, specificity, and components, reflecting differences in
audiences, school sizes and administrative structures, State or local legal requirements, and past experience. In
addition, whether complaint resolutions are timely will vary depending on the complexity of the investigation and
the severity and extent of the harassment. During the investigation it is a good practice for schools to inform
students who have alleged harassment about the status of the investigation on a periodic basis.

A grievance procedure applicable to sexual harassment complaints cannot be prompt or equitable unless students
know it exists, how it works, and how to file a complaint. Thus, the procedures should be written in language
appropriate to the age of the school’s students, easily understood, and widely disseminated. Distributing the
procedures to administrators, or including them in the school’s administrative or policy manual, may not by itself be
an effective way of providing notice, as these publications are usually not widely circulated to and understood by all
members of the school community. Many schools ensure adequate notice to students by having copies of the
procedures available at various locations throughout the school or campus; publishing the procedures as a separate
document; including a summary of the procedures in major publications issued by the school, such as handbooks
and catalogs for students, parents of elementary and secondary students, faculty, and staff; and identifying
individuals who can explain how the procedures work.21

A school must designate at least one employee to coordinate its efforts to comply with and carry out its Title IX
responsibilities.104 The school must notify all of its students and employees of the name, office address, and
telephone number of the employee or employees designated.105 Because it is possible that an employee
designated to handle Title IX complaints may himself or herself engage in harassment, a school may want to
designate more than one employee to be responsible for handling complaints in order to ensure that students have
an effective means of reporting harassment.106 While a school may choose to have a number of employees
responsible for Title IX matters, it is also advisable to give one official responsibility for overall coordination and
oversight of all sexual harassment complaints to ensure consistent practices and standards in handling complaints.
Coordination of recordkeeping (for instance, in a confidential log maintained by the Title IX coordinator) will also
ensure that the school can and will resolve recurring problems and identify students or employees who have
multiple complaints filed against them.107 Finally, the school must make sure that all designated employees have
adequate training as to what conduct constitutes sexual harassment and are able to explain how the grievance
procedure operates.108

Grievance procedures may include informal mechanisms for resolving sexual harassment complaints to be used if
the parties agree to do s0.109 OCR has frequently advised schools, however, that it is not appropriate for a student
who is complaining of harassment to be required to work out the problem directly with the individual alleged to be
harassing him or her, and certainly not without appropriate involvement by the school (e.g., participation by a
counselor, trained mediator, or, if appropriate, a teacher or administrator). In addition, the complainant must be
notified of the right to end the informal process at any time and begin the formal stage of the complaint process. In
some cases, such as alleged sexual assaults, mediation will not be appropriate even on a voluntary basis. Title IX also
permits the use of a student disciplinary procedure not designed specifically for Title IX grievances to resolve sex
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discrimination complaints, as long as the procedure meets the requirement of affording a complainant a “prompt
and equitable” resolution of the complaint.

In some instances, a complainant may allege harassing conduct that constitutes both sex discrimination and possible
criminal conduct. Police investigations or reports may be useful in terms of fact gathering. However, because legal
standards for criminal investigations are different, police investigations or reports may not be determinative of
whether harassment occurred under Title IX and do not relieve the school of its duty to respond promptly and
effectively.110 Similarly, schools are cautioned about using the results of insurance company investigations of sexual
harassment allegations. The purpose of an insurance investigation is to assess liability under the insurance policy,
and the applicable standards may well be different from those under Title IX. In addition, a school is not relieved of
its responsibility to respond to a sexual harassment complaint filed under its grievance procedure by the fact that a
complaint has been filed with OCR.111 22

X. Due Process Rights of the Accused

A public school’s employees have certain due process rights under the United States Constitution. The Constitution
also guarantees due process to students in public and State-supported schools who are accused of certain types of
infractions. The rights established under Title IX must be interpreted consistent with any federally guaranteed due
process rights involved in a complaint proceeding. Furthermore, the Family Educational Rights and Privacy Act
(FERPA) does not override federally protected due process rights of persons accused of sexual harassment.
Procedures that ensure the Title IX rights of the complainant, while at the same time according due process to both
parties involved, will lead to sound and supportable decisions. Of course, schools should ensure that steps to accord
due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant. In
both public and private schools, additional or separate rights may be created for employees or students by State
law, institutional regulations and policies, such as faculty or student handbooks, and collective bargaining
agreements. Schools should be aware of these rights and their legal responsibilities to individuals accused of
harassment.

XI. First Amendment

In cases of alleged harassment, the protections of the First Amendment must be considered if issues of speech
or expression are involved.112 Free speech rights apply in the classroom (e.g., classroom lectures and
discussions)113 and in all other education programs and activities of public schools (e.g., public meetings and
speakers on campus; campus debates, school plays and other cultural events114; and student newspapers,
journals, and other publications 115). In addition, First Amendment rights apply to the speech of students and
teachers.116

Title IX is intended to protect students from sex discrimination, not to regulate the content of speech. OCR
recognizes that the offensiveness of a particular expression as perceived by some students, standing alone, is not a
legally sufficient basis to establish a sexually hostile environment under Title IX. 117 In order to establish a violation
of Title IX, the harassment must be sufficiently serious to deny or limit a student’s ability to participate in or benefit
from the education program.118

Moreover, in regulating the conduct of its students and its faculty to prevent or redress discrimination prohibited by
Title IX (e.g., in responding to harassment that is sufficiently serious as to create a hostile environment), a school
must formulate, interpret, and apply its rules so as to protect academic freedom and free speech rights. For
instance, while the First Amendment may prohibit a school from restricting the right of students to express opinions
about one sex that may be considered derogatory, the school can take steps to denounce those opinions and ensure
that competing views are heard. The age of the students involved and the location or forum may affect how the
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school can respond consistently with the First Amendment.119 As an example of the application of free speech
rights to allegations of sexual harassment, consider the following:

Example 1: In a college level creative writing class, a professor’s required reading list includes excerpts from
literary classics that contain descriptions of explicit23 sexual conduct, including scenes that depict women in
submissive and demeaning roles. The professor also assigns students to write their own materials, which are read
in class. Some of the student essays contain sexually derogatory themes about women. Several female students
complain to the Dean of Students that the materials and related classroom discussion have created a sexually
hostile environment for women in the class. What must the school do in response?

Answer: Academic discourse in this example is protected by the First Amendment even if it is offensive to
individuals. Thus, Title IX would not require the school to discipline the professor or to censor the reading list or
related class discussion.

Example 2: A group of male students repeatedly targets a female student for harassment during the bus ride
home from school, including making explicit sexual comments about her body, passing around drawings that
depict her engaging in sexual conduct, and, on several occasions, attempting to follow her home off the bus. The
female student and her parents complain to the principal that the male students’ conduct has created a hostile
environment for girls on the bus and that they fear for their daughter’s safety. What must a school do in
response?

Answer: Threatening and intimidating actions targeted at a particular student or group of students, even though
they contain elements of speech, are not protected by the First Amendment. The school must take prompt and
effective actions, including disciplinary action if necessary, to stop the harassment and prevent future
harassment. 24

Endnotes

1 This guidance does not address sexual harassment of employees, although that conduct may be prohibited by Title IX. 20 U.S.C. 1681
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the basis of a harassment claim); Denver School Dist. #2, OCR Case No. 08-92-1007 (same to allegations of vulgar language and
obscenities, pictures of nude women on office walls and desks, unwelcome touching, sexually offensive jokes, bribery to perform
sexual acts, indecent exposure); Nashoba Regional High School, OCR Case No. 01-92-1377 (same as to year-long campaign of
derogatory, sexually explicit graffiti and remarks directed at one student.

7 See also Shoreline School Dist., OCR Case No. 10-92-1002 (a teacher’s patting a student on the arm, shoulder, and back, and
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and Other Employees.”) See Brown v. Hot, Sexy, and Safer Products, Inc., 68 F.3d 525, 529 (1st Cir. 1995) (Title IX sexual harassment
claim brought for school’s role in permitting contract consultant hired by it to create allegedly hostile environment). In addition, if a
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an employee if a student teaching assistant who is responsible for assigning grades in a course, i.e., for providing aid, benefits, or
services to students under the recipient’s program, required a student in his or her class to submit to sexual advances in order to
obtain a certain grade in the class.

10 Cf. John Does 1 v. Covington County Sch. Bd., 884 F.Supp. 462, 464-65 (M.D. Ala. 1995) (male students alleging that a teacher
sexually harassed and abused them stated cause of action under Title IX).

11 Title IX and the regulations implementing it prohibit discrimination “on the basis of sex;” they do not restrict protection from sexual
harassment to those circumstances in 26 which the harasser only harasses members of the opposite sex. See 34 CFR 106.31. In Oncale
v. Sundowner Offshore Services, Inc. the Supreme Court held unanimously that sex discrimination consisting of same-sex sexual
harassment can violate Title VII’s prohibition against discrimination because of sex. 523 U.S. 75, 82 (1998). The Supreme Court’s
holding in Oncale is consistent with OCR policy, originally stated in its 1997 guidance, that Title IX prohibits sexual harassment
regardless of whether the harasser and the person being harassed are members of the same sex. 62 FR 12039. See also Kinman v.
Omaha Public School Dist., 94 F.3d 463, 468 (8th Cir. 1996), rev’'d on other grounds, 171 F.3d 607 (1999) (female student’s allegation of
sexual harassment by female teacher sufficient to raise a claim under Title IX); Doe v. Petaluma, 830 F.Supp. 1560, 1564-65, 1575 (N.D.
Cal. 1996) (female junior high student alleging sexual harassment by other students, including both boys and girls, sufficient to raise a
claim under Title IX); John Does 1, 884 F.Supp. at 465 (same as to male students’ allegations of sexual harassment and abuse by a male
teacher.) It can also occur in certain situations if the harassment is directed at students of both sexes. Chiapuzo v. BLT Operating Corp.,
826 F.Supp. 1334, 1337 (D.Wyo. 1993) (court found that if males and females were subject to harassment, but harassment was based
on sex, it could violate Title VII); but see Holman v. Indiana, 211 F.3d 399, 405 (7th Cir. 2000) (if male and female both subjected to
requests for sex, court found it could not violate Title VII). In many circumstances, harassing conduct will be on the basis of sex
because the student would not have been subjected to it at all had he or she been a member of the opposite sex; e.g., if a female
student is repeatedly propositioned by a male student or employee (or, for that matter, if a male student is repeatedly propositioned
by a male student or employee.) In other circumstances, harassing conduct will be on the basis of sex if the student would not have
been affected by it in the same way or to the same extent had he or she been a member of the opposite sex; e.g., pornography and
sexually explicit jokes in a mostly male shop class are likely to affect the few girls in the class more than it will most of the boys. In yet
other circumstances, the conduct will be on the basis of sex in that the student’s sex was a factor in or affected the nature of the
harasser’s conduct or both. Thus, in Chiapuzo, a supervisor made demeaning remarks to both partners of a married couple working for
him, e.g., as to sexual acts he wanted to engage in with the wife and how he would be a better lover than the husband. In both cases,
according to the court, the remarks were based on sex in that they were made with an intent to demean each member of the couple
because of his or her respective sex. 826 F.Supp. at 1337. See also Steiner v. Showboat Operating Co., 25 F.3d 1459, 1463-64 (9th Cir.
1994), cert. denied, 115 S.Ct. 733 (1995); but see Holman, 211 F.3d at 405 (finding that if male and female both subjected to requests
for sex, Title VII could not be violated).

12 Nashoba Regional High School, OCR Case No. 01-92-1397. In Conejo Valley School Dist., OCR Case No. 09-93-1305, female students
allegedly taunted another female student about engaging in sexual activity; OCR found that the alleged comments were sexually
explicit and, if true, would be sufficiently severe, persistent, and pervasive to create a hostile environment. 27

13 See Williamson v. A.G. Edwards & Sons, Inc., 876 F2d 69, 70 (8th Cir. 1989, cert. denied 493 U.S. 1089 (1990); DeSantis v. Pacific Tel.
& Tel. Co., Inc., 608 F.2d 327, 329-30 (9th Cir. 1979)(same); Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979)(same).

14 It should be noted that some State and local laws may prohibit discrimination on the basis of sexual orientation. Also, under certain
circumstances, courts may permit redress for harassment on the basis of sexual orientation under other Federal legal authority. See
Nabozny v. Podlesny, 92 F.3d 446, 460 (7th Cir. 1996) (holding that a gay student couldmaintain claims alleging discrimination based on
both gender and sexual orientation under the Equal Protection Clause of the United States Constitution in a case in which a school
district failed to protect the student to the same extent that other students were protected from harassment and harm by other
students due to the student’s gender and sexual orientation).
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15 However, sufficiently serious sexual harassment is covered by Title IX even if the hostile environment also includes taunts based on
sexual orientation.

16 See also, Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (plurality opinion) (where an accounting firm denied partnership to
a female candidate, the Supreme Court found Title VII prohibits an employer from evaluating employees by assuming or insisting that
they match the stereotype associated with their sex).

17 See generally Gebser; Davis; See also Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65-66 (1986); Harris v. Forklift Systems Inc.,
510 U.S. 14, 22 (1993); see also Hicks v. Gates Rubber Co., 833 F.2d 1406, 1415 (10th Cir. 1987) (concluding that harassment based on
sex may be discrimination whether or not it is sexual in nature); McKinney v. Dole, 765 F.2d 1129, 1138 (D.C. Cir. 1985) (physical, but
nonsexual, assault could be sex-based harassment if shown to be unequal treatment that would not have taken place but for the
employee’s sex); Cline v. General Electric Capital Auto Lease, Inc., 757 F.Supp. 923, 932-33 (N.D. Ill. 1991).

18 See, e.g., sections on “Harassment by Teachers and Other Employees,” “Harassment by Other Students or Third Parties,” “Notice of
Employee, Peer, or Third Party Harassment,” “Factors Used to Evaluate a Hostile Environment,” “Recipient’s Response,” and “Prompt
and Equitable Grievance Procedures.”

19 See Lipsett, 864 F.2d at 903-905 (general ant agonism toward women, including stated goal of eliminating women from surgical
program, statements that women shouldn’t be in the program, and assignment of menial tasks, combined with overt sexual
harassment); Harris, 510 U.S. at 23; Andrews v. City of Philadelphia, 895 F.2d 1469, 1485-86 (3rd Cir. 1990) (court directed trial court
to consider sexual conduct as well as theft of female

employees’ files and work, destruction of property, and anonymous phone calls in determining if there had been sex discrimination);
see also Hall v. Gus Construction Co., 842 F.2d 1010, 1014 (8th Cir. 1988) (affirming that harassment due to the employee’s sex 28 may
be actionable even if the harassment is not sexual in nature); Hicks, 833 F.2d at 1415; Eden Prairie Schools, Dist. #272, OCR Case No.
05-92-1174 (the boys made lewd comments about male anatomy and tormented the girls by pretending to stab them with rubber
knives; while the stabbing was not sexual conduct, it was directed at them because of their sex, i.e., because the y were girls).

20 Davis, 526 U.S. at 650 (“Having previously determined that ‘sexual harassment’ is ‘discrimination’ in the school context under Title
IX, we are constrained to conclude that student-on-student sexual harassment, if sufficiently severe, can likewise rise to the level of
discrimination actionable under the statute.”); Franklin, 503 U.S. at 75 (“Unquestionably, Title IX placed on the [school] the duty not to
discriminate on the basis of sex, and ‘when a supervisor sexually harasses a subordinate because of the subordinate’s sex, that
supervisor “discriminate[s]” on the basis of sex.” ... We believe the same rule should apply when a teacher sexually harasses and abuses
a student.” (citation omitted)). OCR’s longstanding interpretation of its regulations is that sexual harassment may constitute a
violation. 34 CFR 106.31; See Sexual Harassment Guidance, 62 FR 12034

(1997). When Congress enacted the Civil Rights Restoration Act of 1987 to amend Title IX to restore institution-wide coverage over
federally assisted education programs and activities, the legislative history indicated not only that Congress was aware that OCR
interpreted its Title IX regulations to prohibit sexual harassment, but also that one of the reasons for passing the Restoration Act was
to enable OCR to investigate and resolve

cases involving allegations of sexual harassment. S. REP. NO. 64, 100th Cong., 1st Sess. at 12 (1987). The examples of discrimination
that Congress intended to be remedied by its statutory change included sexual harassment of students by professors, id. at 14, and
these examples demonstrate congressional recognition that discrimination in violation of Title IX can be carried out by school
employees who are providing aid, benefits, or

services to students. Congress also intended that if discrimination occurred, recipients needed to implement effective remedies. S.
REP. NO. 64 at 5.

21 34 CFR 106.4.

22 These are the basic regulatory requirements. 34 CFR 106.31(a)(b). Depending upon the facts, sexual harassment may also be
prohibited by more specific regulatory prohibitions. For example, if a college financial aid director told a student that she would not
get the student financial assistance for which she qualified unless she slept with him, that also would be covered by the regulatory
provision prohibiting discrimination on the basis of sex in financial assistance, 34 CFR 106.37(a).

23 34 CFR 106.31(b)(1).

24 34 CFR 106.31(b)(2).

25 34 CFR 106.31(b)(3). 29
26 34 CFR 106.31(b)(4).
27 34 CFR 106.31(b)(6).
28 34 CFR 106.31(b)(7).
29 34 CFR 106.3(a).

30 34 CFR 106.9.

31 34 CFR 106.8(b).

32 34 CFR 106.8(a).

33 The 1997 guidance referred to quid pro quo harassment and hostile environment harassment. 62 FR 12038-40.

34 See Alexander v. Yale University, 459 F.Supp. 1, 4 (D.Conn. 1977), aff'd, 631 F.2d 178 (2nd Cir. 1980)(stating that a claim “that
academic advancement was conditioned upon submission to sexual demands constitutes [a claim of] sex discrimination in
education...”); Crandell v. New York College, Osteopathic Medicine, 87 F.Supp.2d 304, 318 (S.D.N.Y. 2000) (finding that allegations that
a supervisory physician demanded that a student physician spend time with him and have lunch with him or receive a poor evaluation,
in light of the totality of his alleged sexual comments and other inappropriate behavior, constituted a claim of quid pro quo
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harassment); Kadiki, 892 F.Supp. at 752 (reexamination in a course conditioned on college student’s agreeing to be spanked should she
not attain a certain grade may constitute quid pro quo harassment).

35 34 CFR 106.31(b).

36 Davis, 526 U.S. at 651 (confirming, by citing approvingly both to Title VII cases (Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,67
(1986) (finding that hostile environment claims are cognizable under Title VII), and Oncale v. Sundowner Offshore Services, Inc., 523
U.S. 75, 82 (1998)) and OCR’s 1997 guidance, 62 FR at 12041-42,

that determinations under Title IX as to what conduct constitutes hostile environment sexual harassment may continue to rely on Title
VIl caselaw).

37 34 CFR 106.31(b). See Davis, 526 U.S. at 650 (concluding that allegations of student on- student sexual harassment that is “so
severe, pervasive, and objectively offensive that it can be said to deprive the victims of access to the educational opportunities or
benefits” supports a claim for money damages in an implied right of action).

38 In Harris, the Supreme Court explained the requirement for considering the “subjective perspective” when determining the
existence of a hostile environment. The Court stated— “... if the victim does not subjectively perceive the environment to be abusive,
the 30 conduct has not actually altered the conditions of the victim’s employment, and there is no Title VIl violation.” 510 U.S. at 21-
22.

39 See Davis, 526 U.S. at 650 (conduct must be “objectively offensive” to trigger liability for money damages); Elgamil v. Syracuse
University, 2000 U.S. Dist. LEXIS 12598 at 17 (N.D.N.Y. 2000) (citing Harris); Booher v. Board of Regents, 1998 U.S. Dist. LEXIS 11404 at
25 (E.D. Ky. 1998) (same). See Oncale, 523 U.S. at 81, in which the Court “emphasized ... that the objective severity of harassment
should be judged from the perspective of a reasonable person in the [victim’s] position, considering ‘all the circumstances,”” and citing
Harris, 510 U.S. at 20, in which the Court indicated that a “reasonable person” standard should be used to determine whether sexual
conduct constituted harassment. This standard has been applied under Title VII to take into account the sex of the subject of the
harassment, see, e.g., Ellison, 924 F.2d at 878-79 (applying a “reasonable woman” standard to sexual harassment), and has been
adapted to sexual harassment in education under Title IX, Patricia H. v. Berkeley Unified School Dist., 830 F.Supp. 1288, 1296 (N.D. Cal.
1993) (adopting a “reasonable victim” standard and referring to OCR’s use of it).

40 See Davis, 526 U.S. at 651, citing both Oncale, 523 U.S. at 82, and OCR’s 1997 guidance (62 FR 12041-12042).

41 See, e.g., Davis, 526 U.S. at 634 (as a result of the harassment, student’s grades dropped and she wrote a suicide note); Doe v.
Petaluma, 830 F. Supp. at 1566 (student so upset about harassment by other students that she was forced to transfer several times,
including finally to a private school); Modesto City Schools, OCR Case No. 09-93-1391 (evidence showed that one girl’s grades dropped
while the harassment was occurring); Weaverville Elementary School, OCR Case No. 09-91-1116 (students left school due to the
harassment). Compare with College of Alameda, OCR Case No. 09-90-2104 (student not in instructor’s class and no evidence of any
effect on student’s educational benefits or service, so no hostile environment).

42 Doe v. Petaluma, 830 F.Supp. at 1566.

43 See Waltman v. Int’l Paper Co., 875 F.2d 468, 477 (5th Cir. 1989) (holding that although not specifically directed at the plaintiff,
sexually explicit graffiti on the walls was “relevant to her claim”); Monteiro v. Tempe Union High School, 158 F.3d 1022, 1033-34 (9th
Cir. 1998) (Title VI racial harassment case, citing Waltman; see also Hall, 842 F. 2d at 1015 (evidence of sexual harassment directed at
others is relevant to show hostile environment under Title VII).

44 See, e.g., Elgmil 2000 U.S. Dist. LEXIS at 19 (“in order to be actionable, the incidents of harassment must occur in concert or with a
regularity that can reasonably be termed pervasive”); Andrews, 895 F.2d at 1484 (“Harassment is pervasive when ‘incidents of
harassment occur either in concert or with regularity’”); Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986). 31

45 34 CFR 106.31(b). See Vance v. Spencer County Public School District, 231 F.3d 253 (6th Cir. 2000); Doe v. School Admin. Dist. No.
19, 66 F.Supp.2d 57, 62 (D. Me. 1999). See also statement of the U.S. Equal Employment Opportunity Commission (EEOC): “The
Commission will presume that the unwelcome, intentional touching of

[an employee’s] intimate body areas is sufficiently offensive to alter the conditions of her working environment and constitute a
violation of Title VII. More so than in the case of verbal advances or remarks, a single unwelcome physical advance can seriously poison
the victim’s working environment.” EEOC Policy Guidance on Current Issues of Sexual Harassment, 17. Barrett v. Omaha National Bank,
584 F. Supp. 22, 30 (D. Neb. 1983),

aff'd, 726 F. 2d 424 (8th Cir. 1984) (finding that hostile environment was created under Title VII by isolated events, i.e., occurring while
traveling to and during a two-day conference, including the co-worker’s talking to plaintiff about sexual activities and touching her in
an offensive manner while they were inside a vehicle from which she could not escape).

46 See also Ursuline College, OCR Case No. 05-91-2068 (a single incident of comments on a male student’s muscles arguably not sexual;
however, assuming they were, not

severe enough to create a hostile environment).

47 Davis, 526 U.S. at 653 (“The relationship between the harasser and the victim necessarily affects the extent to which the
misconduct can be said to breach Title IX’s guarantee of equal access to educational benefits and to have a systemic effect on a
program or activity. Peer harassment, in particular, is less likely to satisfy these

requirements than is teacher student harassment.”); Patricia H., 830 F. Supp. at 1297 (stating that the “grave disparity in age and
power” between teacher and student contributed to the creation of a hostile environment); Summerfield Schools, OCR Case No. 15-92-
1929 (“impact of the ... remarks was heightened by the fact that the coach is an adult in a position of authority”); cf. Doe v. Taylor
1.S.D., 15 F.3d 443, 460 (5th Cir. 1994) (Sec. 1983 case; taking into consideration the influence that the teacher had over the student by
virtue of his position of authority to find that a sexual relationship between a high school teacher and a student was unlawful).

48 See, e.g., McKinney, 765 F.2d at 1138-49; Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 1522 (M.D. Fla. 1991).
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49 Cf. Patricia H., 830 F. Supp. at 1297.

50 See, e.g., Barrett, 584 F. Supp. at 30 (finding harassment occurring in a car from which the victim could not escape particularly
severe).

51 See Hall, 842 F. 2d at 1015 (stating that “evidence of sexual harassment directed at employees other than the plaintiff is relevant to
show a hostile environment”) (citing Hicks, 833 F. 2d, 1415-16). Cf. Midwest City-Del City Public Schools, OCR Case No. 06-92-1012
(finding of racially hostile environment based in part on several racial

incidents at school shortly before incidents in complaint, a number of which involved the same student involved in the complaint).32
52 In addition, incidents of racial or national origin harassment directed at a particular individual may also be aggregated with
incidents of sexual or gender harassment directed at that individual in determining the existence of a hostile environment. Hicks, 833
F.2d at 1416; Jefferies v. Harris County Community Action Ass’n, 615 F.2d 1025, 1032 (5th Cir. 1980).

53 Does v. Covington Sch. Bd. of Educ., 930 F.Supp. 554, 569 (M.D. Ala. 1996); Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir.
1982).

54 See Meritor Savings Bank, 477 U.S. at 68. “[T]he fact that sex-related conduct was ‘voluntary,’ in the sense that the complainant was
not forced to participate against her will, is not a defense to a sexual harassment suit brought under Title VII.... The correct inquiry is
whether [the subject of the harassment] by her conduct indicated that the alleged sexual advances were unwelcome, not whether her
actual participation in sexual

intercourse was voluntary.”

55 Lipsett, 864 F.2d at 898 (while, in some instances, a person may have the responsibility for telling the harasser “directly” that the
conduct is unwelcome, in other cases a “consistent failure to respond to suggestive comments or gestures may be sufficient....”);
Danna v. New York Tel. Co., 752 F.Supp. 594, 612 (despite a female employee’s own foul language and participation in graffiti writing,
her complaints to management indicated that the harassment was not welcome); see also Carr v. Allison Gas Turbine Div. GMC., 32
F.3d 1007, 1011 (7th Cir. 1994) (finding that cursing and dirty jokes by a female employee did not show that she welcomed the sexual
harassment, given her frequent complaints about it: “Even if ... [the employee’s] testimony that she talked and

acted as she did [only] in an effort to be one of the boys is ... discounted, her words and conduct cannot be compared to those of the
men and used to justify their conduct.... The asymmetry of positions must be considered. She was one woman; they were many men.
Her use of [vulgar] terms ... could not be deeply threatening....”).

56 See Reed v. Shepard, 939 F.2d 484, 486-87, 491-92 (7th Cir. 1991) (no harassment found under Title VIl in a case in which a female
employee not only tolerated, but also instigated the suggestive joking activities about which she was now complaining); Weinsheimer
v. Rockwell Int’l Corp., 754 F.Supp. 1559, 1563-64 (M.D. Fla. 1990) same, in case in which general shop banter was full of vulgarity and
sexual innuendo by men and women alike, and plaintiff contributed her share to this atmosphere.) However, even if a student
participates in the sexual banter, OCR may in certain circumstances find that the conduct was nevertheless unwelcome if, for example,
a teacher took an active role in the sexual banter and a student reasonably perceived that the teacher expected him or her to
participate.

57 The school bears the burden of rebutting the presumption.

58 Of course, nothing in Title IX would prohibit a school from implementing policies prohibiting sexual conduct or sexual relationships
between students and adult employees.33

59 See note 58.

60 Gebser, 524 U.S. at 281 (“Franklin ... establishes that a school district can be held liable in damages [in an implied action under Title
IX] in cases involving a teacher’s sexual harassment of a student....”; 34 CFR 106.31; See 1997 Sexual Harassment Guidance, 62 FR
12034.

61 See Davis, 526 U.S. at 653 (stating that harassment of a student by a teacher is more likely than harassment by a fellow student to
constitute the type of effective denial of equal access to educational benefits that can breach the requirements of Title I1X).

62 34 CFR 106.31(b). Cf. Gebser, 524 U.S. at 283-84 (Court recognized in an implied right of action for money damages for teacher
sexual harassment of a student that the question of whether a violation of Title IX occurred is a separate question from the scope of
appropriate remedies for a violation).

63 Davis, 526 U.S. at 646.

64 See section on “Applicability of Title IX” for scope of coverage.

65 See section on “Notice of Employee, Peer, or Third Party Harassment.”

66 See section on “Notice of Employee, Peer, or Third Party Harassment.”

67 34 CFR 106.31(b).

68 34 CFR 106.31(b).

69 See section on “Notice of Employee, Peer, or Third Party Harassment.”

70 Cf. Davis, 526 U.S. at 646.

71 34 CFR 106.31(b).

72 34 CFR 106.31(b).

73 Consistent with its obligation under Title IX to protect students, cf. Gebser, 524 U.S. at 287, OCR interprets its regulations to ensure
that recipients take reasonable action to address, rather than neglect, reasonably obvious discrimination. Cf. Gebser, 524 U.S. at 287-
88; Davis, 526 U.S. at 650 (actual notice standard for obtaining money damages in private lawsuit).

74 Whether an employee is a responsible employee or whether it would be reasonable for a student to believe the employee is, even if
the employee is not, will vary depending on 34 factors such as the age and education level of the student, the type of position held by
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the employee, and school practices and procedures, both formal and informal. The Supreme Court held that a school will only be liable
for money damages in a private

lawsuit where there is actual notice to a school official with the authority to address the alleged discrimination and take corrective
action. Gebser, 524 U.S. at 290, and Davis, 526 U.S. at 642. The concept of a “responsible employee” under our guidance is broader.
That is, even if a responsible employee does not have the authority to address the discrimination and take corrective action, he or she
does have the obligation to report it to

appropriate school officials.

75 The Title IX regulations require that recipients designate at least one employee to coordinate its efforts to comply with and carry
out its responsibilities under the regulations, including complaint investigations. 34 CFR 106.8(a).

76 34 CFR 106.31. See Yates v. Avco Corp., 819 F.2d 630, 636 (6th Cir. 1987); Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983).

77 For example, a substantiated report indicating that a high school coach has engaged in inappropriate physical conduct of a sexual
nature in several instances with different students may suggest a pattern of conduct that should trigger an inquiry as to whether other
students have been sexually harassed by that coach. See also Doe v. School Administrative Dist. No. 19, 66 F.Supp.2d 57, 63-64 and n.6
(D.Me. 1999) (in a private lawsuit for money damages under Title IX in which a high school principal had notice that a teacher may be
engaging in a sexual relationship with one underage student and did not investigate, and then the same teacher allegedly engaged in
sexual intercourse with another student, who did not report the incident, the court indicated that the school’s knowledge of the first
relationship may be sufficient to serve as actual notice of the

second incident).

78 Cf. Katz, 709 F.2d at 256 (finding that the employer “should have been aware of the problem both because of its pervasive character
and because of [the employee’s] specific complaints ...”); Smolsky v. Consolidated Rail Corp., 780 F.Supp. 283, 293 (E.D. Pa. 1991),
reconsideration denied, 785 F.Supp. 71 (E.D. Pa. 1992) “where the harassment is apparent to all others in the work place, supervisors
and coworkers, this may be sufficient to put the employer on notice of the sexual harassment” under Title VII); Jensen v. Eveleth
Taconite Co., 824 F.Supp. 847, 887 (D.Minn. 1993); “[s]exual harassment ... was so pervasive that an inference of knowledge arises ....
The acts of sexual harassment detailed herein were too common and continuous to have escaped Eveleth Mines had its management
been reasonably alert.”); Cummings v. Walsh Construction Co., 561 F.Supp. 872, 878 (S.D. Ga. 1983) (“... allegations not only of the
[employee] registering her complaints with her foreman ... but also that sexual harassment was so widespread that defendant had
constructive notice of it” under Title VII); but see Murray v. New York Univ. College of Dentistry, 57 F.3d 243, 250-51 (2nd Cir. 1995)
(concluding that other students’ knowledge of the conduct was not enough to charge the school with notice, particularly because these
students may not have been aware that the conduct was offensive or abusive).35

79 34 CFR 106.9 and 106.8(b).

80 34 CFR 106.8(b) and 106.31(b).

81 34 CFR 106.9.

82 34 CFR 106.8(b).

83 34 CFR 106.31.

84 34 CFR 106.31 and 106.3. Gebser, 524 U.S. at 288 (“In the event of a violation, [under OCR’s administrative enforcement scheme] a
funding recipient may be required to take ‘such remedial action as [is] deem[ed] necessary to overcome the effects of [the]
discrimination.” §106.3.”).

85 20 U.S.C. 1682. In the event that OCR determines that voluntary compliance cannot be secured, OCR may take steps that may result
in termination of Federal funding through administrative enforcement, or, alternatively, OCR may refer the case to the Department of
Justice for conduct enforcement.

86 Schools have an obligation to ensure that the educational environment is free of discrimination and cannot fulfill this obligation
without determining if sexual harassment complaints have merit.

87 In some situations, for example, if a playground supervisor observes a young student repeatedly engaging in conduct toward other
students that is clearly unacceptable under the school’s policies, it may be appropriate for the school to intervene without contacting
the other students. It still may be necessary for the school to talk with the students (and parents of elementary and secondary
students) afterwards, e.g., to determine the extent of the harassment and how it affected them.

88 Gebser, 524 U.S. at 288; Bundy v. Jackson, 641 F.2d 934, 947 (D.C. Cir. 1981) (employers should take corrective and preventive
measures under Title VII); accord, Jones v. Flagship Int’l, 793 F.2d 714, 719-720 (5th Cir. 1986) (employer should take prompt remedial
action under Title VII).

89 See Doe ex rel. Doe v. Dallas Indep. Sch. Dist., 220 F.3d 380 (5th Cir. 2000) (citing Waltman); Waltman, 875 F.2d at 479
(appropriateness of employer’s remedial action under Title VII will depend on the “severity and persistence of the harassment and the
effectiveness of any initial remedial steps”); Dornhecker v. Malibu Grand Prix Corp., 828 F.2d 307, 309-10 (5th Cir. 1987); holding that a
company’s quick decision to remove the harasser from the victim was adequate remedial action).

90 See Intlekofer v. Turnage, 973 F.2d 773, 779-780 (9th Cir. 1992)(holding that the employer’s response was insufficient and that
more severe disciplinary action was 36 necessary in situations in which counseling, separating the parties, and warnings of possible
discipline were ineffective in ending the harassing behavior).

91 Offering assistance in changing living arrangements is one of the actions required of colleges and universities by the Campus
Security Act in cases of rape and sexual assault. See 20 U.S.C. 1092(f).

92 See section on “Harassment by Other Students or Third Parties.”

93 University of California at Santa Cruz, OCR Case No. 09-93-2141 (extensive individual and group counseling); Eden Prairie Schools,
Dist. #272, OCR Case No. 05-92-1174 (counseling).
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94 Even if the harassment stops without the school’s involvement, the school may still need to take steps to prevent or deter any
future harassment — to inform the school community that harassment will not be tolerated. Wills v. Brown University, 184 F.3d 20, 28
(1st Cir. 1999) (difficult problems are posed in balancing a student’s request for anonymity or limited disclosure against the need to
prevent future harassment); Fuller v. City of Oakland, 47 F.3d 1522, 1528-29 (9th Cir. 1995) (Title VIl case).

95 34 CFR 106.8(b) and 106.71, incorporating by reference 34 CFR 100.7(e). The Title IX regulations prohibit intimidation, threats,
coercion, or discrimination against any individual for the purpose of interfering with any right or privilege secured by Title IX.

96 Tacoma School Dist. No. 10, OCR Case No. 10-94-1079 (due to the large number of students harassed by an employee, the extended
period of time over which the harassment occurred, and the failure of several of the students to report the harassment, the school
Committed as part of corrective action plan to providing training for students); Los Medanos College, OCR Case No. 09-84-2092 (as part
of corrective action plan, school

committed to providing sexual harassment seminar for campus employees); Sacramento City Unified School Dist., OCR Case No. 09-83-
1063 (same as to workshops for management and administrative personnel and in-service training for non-management personnel).
97 In addition, if information about the incident is contained in an “education record” of the student alleging the harassment, as
defined in the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g, the school should consider whether FERPA would
prohibit the school from disclosing information without the student’s consent. Id. In evaluating whether FERPA would limit disclosure,
the Department does not interpret FERPA to override any federally protected due process rights of a school employee accused of
harassment.

98 34 CFR 106.8(b). This requirement has been part of the Title IX regulations since their inception in 1975. Thus, schools have been
required to have these procedures in place since that time. At the elementary and secondary level, this responsibility generally lies 37
with the school district. At the postsecondary level, there may be a procedure for a particular campus or college or for an entire
university system.

99 Fenton Community High School Dist. #100, OCR Case 05-92-1104.

100 While a school is required to have a grievance procedure under which complaints of sex discrimination (including sexual
harassment) can be filed, the same procedure may also be used to address other forms of discrimination.

101 See generally Meritor, 477 U.S. at 72-73 (holding that “mere existence of a grievance procedure” for discrimination does not shield
an employer from a sexual harassment claim).

102 The Family Educational Rights and Privacy Act (FERPA) does not prohibit a student from learning the outcome of her complaint,
i.e., whether the complaint was found to be credible and whether harassment was found to have occurred. It is the Department’s
current position under FERPA that a school cannot release information to a complainant regarding disciplinary action imposed on a
student found guilty of harassment if that information is contained in a student’s education record unless — (1) the information
directly relates to the complainant (e.g., an order requiring the student harasser not to have contact with the complainant); or (2) the
harassment involves a crime of violence or a sex offense in a postsecondary institution. See note 97. If the alleged harasser is a
teacher, administrator, or other non-student employee, FERPA would not limit the school’s ability to inform the complainant of any
disciplinary action taken.

103 The section in the guidance on “Recipient’s Response” provides examples of reasonable and appropriate corrective action.

104 34 CFR 106.8(a).

105 Id.

106 See Meritor, 477 U.S. at 72-73.

107 University of California, Santa Cruz, OCR Case No. 09-93-2131. This is true for formal as well as informal complaints. See University
of Maine at Machias, OCR Case No. 01-94-6001 (school’s new procedures not found in violation of Title IX in part because they require
written records for informal as well as formal resolutions). These records need not be kept in a student’s or employee’s individual file,
but instead may be kept in a central confidential location.

108 For example, in Cape Cod Community College, OCR Case No. 01-93-2047, the College was found to have violated Title IX in part
because the person identified by the school as the Title IX coordinator was unfamiliar with Title IX, had no training, and did not even
realize he was the coordinator.38

109 Indeed, in University of Maine at Machias, OCR Case No. 01-94-6001, OCR found the school’s procedures to be inadequate because
only formal complaints were investigated. While a school isn’t required to have an established procedure for resolving informal
complaints, they nevertheless must be addressed in some way. However, if there are indications that the same individual may be
harassing others, then it may not be

appropriate to resolve an informal complaint without taking steps to address the entire situation.

110 Academy School Dist. No 20, OCR Case No. 08-93-1023 (school’s response determined to be insufficient in a case in which it
stopped its investigation after complaint filed with police); Mills Public School Dist., OCR Case No. 01-93-1123, (not sufficient for school
to wait until end of police investigation).

111 Cf. EEOC v. Board of Governors of State Colleges and Universities, 957 F.2d 424 (7th Cir. 1992), cert. denied, 506 U.S. 906 (1992).
112 The First Amendment applies to entities and individuals that are State actors. The receipt of Federal funds by private schools does
not directly subject those schools to the U.S. Constitution. See Rendell-Baker v. Kohn, 457 U.S. 830, 840 (1982). However, all actions
taken by OCR must comport with First Amendment principles, even in cases involving private schools that are not directly subject to
the First Amendment.

113 See, e.g., George Mason University, OCR Case No. 03-94-2086 (law professor’s use of a racially derogatory word, as part of an
instructional hypothetical regarding verbal torts, did not constitute racial harassment); Portland School Dist. 1J, OCR Case No. 10- 94-
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1117 (reading teacher’s cho ice to substitute a less offensive term for a racial slur when reading an historical novel aloud in class
constituted an academic decision on presentation of curriculum, not racial harassment).

114 See lota Xi Chapter of Sigma Chi Fraternity v. George Mason University, 993 F.2d 386 (4th Cir. 1993) (fraternity skit in which white
male student dressed as an offensive caricature of a black female constituted student expression).

115 See Florida Agricultural and Mechanical University, OCR Case No. 04-92-2054 (no discrimination in case in which campus
newspaper, which welcomed individual opinions of all sorts, printed article expressing one student’s viewpoint on white students on
campus.)

116 Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506 (1969) (neither students nor teachers shed their
constitutional rights to freedom of expression at the schoolhouse gates); Cf. Cohen v. San Bernardino Valley College, 92 F.3d 968, 972
(9th Cir. 1996) (holding that a college professor could not be punished for his longstanding teaching methods, which included discussion
of controversial subjects such as obscenity and consensual sex with children, under an unconstitutionally vague sexual harassment
policy); George Mason University, OCR Case No. 03-94-2086 (law professor’s use of a 39 racially derogatory word, as part of an
instructional hypothetical regarding verbal torts, did not constitute racial harassment.)

117 See, e.g., University of Illinois, OCR Case No. 05-94-2104 (fact that university’s use of Native American symbols was offensive to
some Native American students and employees was not dispositive, in and of itself, in assessing a racially hostile environment claim
under Title VI.)

118 See Meritor, 477 U.S. at 67 (the “mere utterance of an ethnic or racial epithet which engenders offensive feelings in an employee”
would not affect the conditions of employment to a sufficient degree to violate Title VII), quoting Henson, 682 F.2d at 904; cf. R.A.V. v.
City of St. Paul, 505 U.S. 377, 389 (1992) (citing with approval EEOC’s sexual harassment guidelines); Monteiro, 158 F.3d at 1032-34
(9th Cir. 1998) (citing with approval OCR’s racial harassment investigative guidance).

119 Compare Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986) (Court upheld discipline of high school student for making
lewd speech to student assembly, noting that “[t]he undoubted freedom to advocate unpopular and controversial issues in schools
must be balanced against the society’s countervailing interest in teaching students the boundaries of socially appropriate behavior.”),
with lota Xi, 993 F.2d 386 (holding that, notwithstanding a university’s mission to create a culturally diverse learning environment and
its substantial interest in maintaining a campus free of discrimination, it could not punish students who engaged in an offensive skit
with racist and sexist overtones).
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U.S. Department of Education
Office for Civil Rights

&

Dear Colleague Letter: Sexual Violence

Background, Summary, and Fast Facts
April 4, 2011

Sexual Violence Statistics and Effects

e Acts of sexual violence are vastly under-reported.’ Yet, data show that our nation’s young students suffer
from acts of sexual violence early and the likelihood that they will be assaulted by the time they graduate is
significant. For example:

* Recent data shows nearly 4,000 reported incidents of sexual battery and over 800 reported rapes
and attempted rapes occurring in our nation’s public high schools.” Indeed, by the time girls
graduate from high school, more than one in ten will have been physically forced to have sexual
intercourse in or out of school.’

* When young women get to college, nearly 20% of them will be victims of attempted or actual sexual
assault, as will about 6% of undergraduate men.*

e Victims of sexual assault are more likely to suffer academically and from depression, post -traumatic stress
disorder, to abuse alcohol and drugs, and to contemplate suicide.’

Why is ED Issuing the Dear Colleague letter (DCL)?

Title IX of the Education Amendments of 1972 (“Title I1X”), 20 U.S.C. Sec. 1681, et seq., prohibits discrimination on
the basis of sex in any federally funded education program or activity. ED is issuing the DCL to explain that the
requirements of Title IX cover sexual violence and to remind schoolse of their responsibilities to take immediate and
effective steps to respond to sexual violence in accordance with the requirements of Title IX. In the context of the
letter, sexual violence means physical sexual acts perpetrated against a person’s will or where a person is incapable
of giving consent. A number of acts fall into the category of sexual violence, including rape, sexual assault, sexual
battery, and sexual coercion.

1 For example, see HEATHER M. KARJANE, ET AL., SEXUAL ASSAULT ON CAMPUS: WHAT COLLEGES AND UNIVERSITIES ARE DOING ABOUT IT 3
(Nat’l. Institute of Justice, Dec. 2005).

2 SIMONE ROBERS, ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY 104 (U.S. Dep’t of Education & U.S. Dep’t of Justice, Nov. 2010),
available at http://nces.ed.gov/pubs2011/2011002.pdf.

3 EATON, D. K., KANN, L., KINCHEN, S., SHANKLIN, S., ROSS, J., HAWKINS, J., ET AL., YOUTH RISK BEHAVIOR SURVEILLANCE-UNITED STATES
2009, Morbidity and Mortality Weekly Report.

4 CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY FINAL REPORT xiii, 5-5 (Nat’l. Criminal Justice Reference Service, Oct.
2007), available at http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf.

5 For example, see WORLD HEALTH ORGANIZATION, WORLD REPORT ON VIOLENCE AND HEALTH 162-164 (Etienne G. Krug, et al. eds., 2002),
available at http://whglibdoc.who.int/publications/2002/9241545615 eng.pdf; CENTERS FOR DISEASE CONTROL, UNDERSTANDING SEXUAL
VIOLENCE: FACT SHEET 1 (2011), available at http://www.cdc.gov/violenceprevention/pdf/SV_factsheet 2011-a.pdf.

6 “Schools” includes all recipients of federal funding and includes school districts, colleges, and universities.

What does the DCL do?
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* Provides guidance on the unique concerns that arise in sexual violence cases, such as the role of criminal
investigations and a school’s independent responsibility to investigate and address sexual violence.

* Provides guidance and examples about key Title IX requirements and how they relate to sexual violence, such
as the requirements to publish a policy against sex discrimination, designate a Title IX coordinator, and
adopt and publish grievance procedures.

» Discusses proactive efforts schools can take to prevent sexual violence.

* Discusses the interplay between Title IX, FERPA, and the Clery Act” as it relates to a complainant’s right to
know the outcome of his or her complaint, including relevant sanctions facing the perpetrator.

* Provides examples of remedies and enforcement strategies that schools and the Office for Civil Rights (OCR)
may use to respond to sexual violence.

What are a school’s obligations under Title IX regarding sexual violence?

® Once a school knows or reasonably should know of possible sexual violence, it must take immediate and
appropriate action to investigate or otherwise determine what occurred.

¢ If sexual violence has occurred, a school must take prompt and effective steps to end the sexual violence,
prevent its recurrence, and address its effects, whether or not the sexual violence is the subject of a criminal
investigation.

¢ A school must take steps to protect the complainant as necessary, including interim steps taken prior to the
final outcome of the investigation.

¢ A school must provide a grievance procedure for students to file complaints of sex discrimination, including
complaints of sexual violence. These procedures must use the preponderance of the evidence standard to
resolve complaints of sex discrimination.

¢ A school must notify both parties of the outcome of the complaint.

How can | get help from OCR?

OCR offers technical assistance to help schools achieve voluntary compliance with the civil rights laws it enforces
and works with schools to develop approaches to preventing and addressing discrimination. A school should contact
the OCR enforcement office serving its jurisdiction for technical assistance. For contact information, please visit ED’s
website at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.

A complaint of discrimination can be filed by anyone who believes that a school that receives Federal financial
assistance has discriminated against someone on the basis of race, color, national origin, sex, disability, or age. The
person or organization filing the complaint need not be a victim of the alleged discrimination, but may complain on
behalf of another person or group. For information on how to file a complaint with OCR, visit
http://www?2.ed.gov/about/offices/list/ ocr/complaintintro.html or contact OCR’s Customer Service Team at 1-800-
421-3481.

7 The Family Educational Rights and Privacy Act is at 20 U.S.C. Sec. 1232g, and the Jeanne Clery Disclosure of Campus Security and Campus
Crime Statistics Act is at 20 U.S.C. Sec. 1092(f).
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

Questions and Answers on Title IX and Sexual Violence'

Title IX of the Education Amendments of 1972 (“Title IX”)’ is a federal civil rights law that prohibits
discrimination on the basis of sex in federally funded education programs and activities. All public and
private elementary and secondary schools, school districts, colleges, and universities receiving any

federal financial assistance (hereinafter “schools”, “recipients”, or “recipient institutions”) must comply
with Title IX.?

On April 4, 2011, the Office for Civil Rights (OCR) in the U.S. Department of Education issued a Dear
Colleague Letter on student-on-student sexual harassment and sexual violence (“DCL”).* The DCL
explains a school’s responsibility to respond promptly and effectively to sexual violence against students
in accordance with the requirements of Title IX.” Specifically, the DCL:

. Provides guidance on the unique concerns that arise in sexual violence cases, such as a
school’s independent responsibility under Title IX to investigate (apart from any separate criminal
investigation by local police) and address sexual violence.

' The Department has determined that this document is a “significant guidance document” under the Office of Management and Budget’s
Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007), available at
www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507_good_guidance.pdf. The Office for Civil Rights (OCR) issues this and
other policy guidance to provide recipients with information to assist them in meeting their obligations, and to provide members of the
public with information about their rights, under the civil rights laws and implementing regulations that we enforce. OCR’s legal authority is
based on those laws and regulations. This guidance does not add requirements to applicable law, but provides information and examples to
inform recipients about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested in
commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to the following address: Office for Civil
Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, D.C. 20202.
220 U.5.C. § 1681 et seq.

3Throughout this document the term “schools” refers to recipients of federal financial assistance that operate educational

programs or activities. For Title IX purposes, at the elementary and secondary school level, the recipient
generally is the school district; and at the postsecondary level, the recipient is the individual institution of higher education. An educational
institution that is controlled by a religious organization is exempt from Title IX to the extent that the law’s requirements conflict with the
organization’s religious tenets. 20 U.S.C. § 1681(a)(3); 34 C.F.R. § 106.12(a). For application of this provision to a specific institution, please
contact the appropriate OCR regional office.

* Available athttp://www.ed.gov/ocr/letters/colleague-201104.html.
5AIthough this document and the DCL focus on sexual violence, the legal principles generally also apply to other forms of
sexual harassment.
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Provides guidance and examples about key Title IX requirements and how they relate to
sexual violence, such as the requirements to publish a policy against sex discrimination,
designate a Title IX coordinator, and adopt and publish grievance procedures.

J Discusses proactive efforts schools can take to prevent sexual violence.

J Discusses the interplay between Title IX, the Family Educational Rights and Privacy Act
(“FERPA”),® and the Jeanne Clery Disclosure of Campus Security and Campus Crime Statistics Act
(“Clery Act”)’ as it relates to a complainant’s right to know the outcome of his or her complaint,
including relevant sanctions imposed on the perpetrator.

Provides examples of remedies and enforcement strategies that schools and OCR may use to
respond to sexual violence.

The DCL supplements OCR’s Revised Sexual Harassment Guidance: Harassment of Students by School
Employees, Other Students, or Third Parties, issued in 2001 (2001 Guidance).® The 2001 Guidance
discusses in detail the Title IX requirements related to sexual harassment of students by school
employees, other students, or third parties. The DCL and the 2001 Guidance remain in full force and
we recommend reading these Questions and Answers in conjunction with these documents.

In responding to requests for technical assistance, OCR has determined that elementary and secondary
schools and postsecondary institutions would benefit from additional guidance concerning their
obligations under Title IX to address sexual violence as a form of sexual harassment. The following
questions and answers further clarify the legal requirements and guidance articulated in the DCL and
the 2001 Guidance and include examples of proactive efforts schools can take to prevent sexual
violence and remedies schools may use to end such conduct, prevent its recurrence, and address its
effects. In order to gain a complete understanding of these legal requirements and recommendations,
this document should be read in full.

Authorized by

/s/

Catherine E. Lhamon April 29, 2014
Assistant Secretary for Civil Rights

6 20 U.S.C. §1232g; 34 C.F.R. Part 99.
720 U.5.C. §1092(f).
8 Availableat http://www.ed.gov/ocr/docs/shguide.html.
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Notice of Language Assistance
Questions and Answers on Title IX and Sexual Violence

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge, request
language assistance services for this Department information by calling 1-800-USA-LEARN
(1-800-872-5327) (TTY: 1-800-877-8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el idioma
inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion llamando al 1-800-
USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo electronico a:
Ed.Language.Assistance@ed.gov.

HREEBEREN B R AT HELD: MRELE é‘i% REFEARIEARE, EULUERESHARIZ
HAEERRT, EMCEEHEHER, SLEENMPRBEYATRERE. WREETELH

AESEZMBHFHREN, BFHE 1-800-USA-LEARN (1-800-872-5327) (B=EEFE AN LR -
1-800-877-8339),8% & #B: Ed.Language.Assistance@ed.gov.

Thoéng bao danh cho nhirng ngudico kha ning Anh ngir han ché: Neuquy vi p ntron viéc iéu An n
tiquvece teyeucaucacdc vu 6trgnonnirc ocactintcc dn cocoén cun.Cacdc vy o trg
n onnu’nydeumlenp I. uqu v muonb1 ttémciti tvé cac

dc vupiéndc ytén dc,xinvuilon 0isb 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-
877-8339), ocemail: Ed.Language.Assistance@ed.gov.

A DISKE st 3
A X /\-I IAE RF

AASt 320 2ot 32, 83 S 1-800-USA-LEARN (1-800- 872-5327) £ = &
= OHO|9 HSHH S 1-800-877-8339 £ = O| Ml Y =2 Ed.Language.Assistance@ed.gov © 2 HEFGHA| D]
HE 2 LI CF.

1: SO E Oloiot= O OﬁE‘JEOI AU B2, WsS2 2 ME 0 LBl CHat
Hotd = USLICL OlHE A X & MHIAE 222 MBLICH S20IL o

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung kailangan
ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o pagsasalin, mangyari
lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o mag-email sa:
Ed.Language.Assistance@ed.gov.

YBeaoMieHue 1Jis1 JHI C OTPAHMYEHHBIM 3HAHHEM aHTVIMHCKOro si3blka: Eciy BbI HCIIBITBIBAETE TPYJHOCTH
B IOHMMaHHUH aHTJIUICKOTO SA3bIKa, BBl MOXKETE MOMIPOCUTH, YTOOBI BaM IPE0CTaBIIIN IIEpeBOl HHPOpManuHy,
KoTopyio Munuctepctso O6pazoBaHus JOBOJUT 10 BCCOOIIETO CBEACHUS. DTOT IEPEBO] MPEIOCTABISETCS
6ecrratHo. Ecnii BB XOTHTE TOTy4IHTh 60see noapoOHy0 HH(POPMAIHIO 00 yCIIyrax yCTHOTO M TUCHMEHHOTO
nepeBoaa, 38oHMTE 110 Tenedony 1-800-USA-LEARN (1-800-872- 5327) (ciyx6a st cnabocasimmaniux: 1-800-
877-8339), wnm otnpaBbTe coobmenue mo aapecy: Ed.Language.Assistance@ed.gov.
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A. A School’s Obligation to Respond to Sexual Violence

A-1. What is sexual violence?

Answer: Sexual violence, as that term is used in this document and prior OCR guidance, refers to physical sexual acts
perpetrated against a person’s will or where a person is incapable of giving consent (e.g., due to the student’s age or use of
drugs or alcohol, or because an intellectual or other disability prevents the student from having the capacity to give consent).
A number of different acts fall into the category of sexual violence, including rape, sexual assault, sexual battery, sexual abuse,
and sexual coercion. Sexual violence can be carried out by school employees, other students, or third parties. All such acts of
sexual violence are forms of sex discrimination prohibited by Title IX.

A-2. How does Title IX apply to student-on-student sexual violence?

Answer: Under Title IX, federally funded schools must ensure that students of all ages are not denied or limited in their ability
to participate in or benefit from the school’s educational programs or activities on the basis of sex. A school violates a
student’s rights under Title IX regarding student-on-student sexual violence when the following conditions are met: (1) the
alleged conduct is sufficiently serious to limit or deny a student’s ability to participate in or benefit from the school’s
educational program, i.e. creates a hostile environment; and (2) the school, upon notice, fails to take prompt and effective
steps reasonably calculated to end the sexual violence, eliminate the hostile environment,prevent its recurrence, and, as

appropriate, remedy its effects.’

A-3. How does OCR determine if a hostile environment has been created?

Answer: As discussed more fully in OCR’s 2001 Guidance, OCR considers a variety of related factors to determine if a hostile
environment has been created; and also considers the conduct in question from both a subjective and an objective
perspective. Specifically, OCR’s standards require that the conduct be evaluated from the perspective of a reasonable person in
the alleged victim’s position, considering all the circumstances. The more severe the conduct, the less need there is to show a
repetitive series of incidents to prove a hostile environment, particularly if the conduct is physical. Indeed, a single or isolated
incident of sexual violence may create a hostile environment.

® This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking injunctive relief. See
2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual knowledge and deliberate
indifference. See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629, 643 (1999).
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A-4. When does OCR consider a school to have notice of student-on-student sexual violence?

Answer: OCR deems a school to have notice of student-on-student sexual violence if a responsible employee knew,
or in the exercise of reasonable care should have known, about the sexual violence. See question D-2 regarding who
is a responsible employee.

A school can receive notice of sexual violence in many different ways. Some examples of notice include: a student may
have filed a grievance with or otherwise informed the school’s Title IX coordinator; a student, parent, friend, or other
individual may have reported an incident to a teacher, principal, campus law enforcement, staff in the office of student
affairs, or other responsible employee; or a teacher or dean may have witnessed the sexual violence.

The school may also receive notice about sexual violence in an indirect manner, from sources such as a member of the
local community, social networking sites, or the media. In some situations, if the school knows of incidents of sexual
violence, the exercise of reasonable care should trigger an investigation that would lead to the discovery of additional
incidents. For example, if school officials receive a credible report that a student has perpetrated several acts of sexual
violence against different students, that pattern of conduct should trigger an inquiry as to whether other students have
been subjected to sexual violence by that student. In other cases, the pervasiveness of the sexual violence may be
widespread, openly practiced, or well-known among students or employees. In those cases, OCR may conclude that the
school should have known of the hostile environment. In other words, if the school would have found out about the
sexual violence had it made a proper inquiry, knowledge of the sexual violence will be imputed to the school even if the
school failed to make an inquiry. A school’s failure to take prompt and effective corrective action in such cases (as
described in questions G-1 to G-3 and H-1 to H-3) would violate Title IX even if the student did not use the school’s

grievance procedures or otherwise inform the school of the sexual violence.

A-5. What are a school’s basic responsibilities to address student-on-student sexual
violence?

Answer: When a school knows or reasonably should know of possible sexual violence, it must take immediate and
appropriate steps to investigate or otherwise determine what occurred (subject to the confidentiality provisions
discussed in Section E). If an investigation reveals that sexual violence created a hostile environment, the school must
then take prompt and effective steps reasonably calculated to end the sexual violence, eliminate the hostile
environment, prevent its recurrence, and, as appropriate, remedy its effects. But a school should not wait to take steps
to protect its students until students have already been deprived of educational opportunities.

Title IX requires a school to protect the complainant and ensure his or her safety as necessary, including taking interim

steps before the final outcome of any investigation.10 The school should take these steps promptly once it has notice of a
sexual violence allegation and should provide the complainant with periodic updates on the status of the investigation. If
the school determines that the sexual violence occurred, the school must continue to take these steps to protect the
complainant and ensure his or her safety, as necessary. The school should also ensure that the complainant is aware of
any available resources, such as victim advocacy, housing assistance, academic support, counseling, disability services,
health and mental health services, and legal assistance, and the right to report a crime to campus or local law
enforcement. For additional information on interim measures, see questions G-1 to G-3.

If a school delays responding to allegations of sexual violence or responds inappropriately, the school’s own inaction
may subject the student to a hostile environment. If it does, the school will also be required to remedy the effects of the
sexual violence that could reasonably have been prevented had the school responded promptly and appropriately. For
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example, if a school’s ignoring of a student’s complaints of sexual assault by a fellow student results in the complaining
student having to remain in classes with the other student for several weeks and the complaining student’s grades suffer
because he or she was unable to concentrate in these classes, the school may need to permit the complaining student to
retake the classes without an academic or financial penalty (in addition to any other remedies) in order to address the
effects of the sexual violence.

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of children?

Answer: Yes. Although this document and the DCL focus on student-on-student sexual violence, Title IX also protects
students from other forms of sexual harassment (including sexual violence and sexual abuse), such as sexual harassment
carried out by school employees. Sexual harassment by school employees can include unwelcome sexual advances;
requests for sexual favors; and other verbal, nonverbal, or physical conduct of a sexual nature, including but not limited
to sexual activity. Title IX’s prohibition against sexual harassment generally does not extend to legitimate nonsexual
touching or other nonsexual conduct. But in some circumstances, nonsexual conduct may take on sexual connotations
and rise to the level of sexual harassment. For example, a teacher repeatedly hugging and putting his or her arms around
students under inappropriate circumstances could create a hostile environment. Early signs of inappropriate behavior
with a child can be the key to identifying and preventing sexual abuse by school personnel.

A school’s Title IX obligations regarding sexual harassment by employees can, in some instances, be greater than those
described in this document and the DCL. Recipients should refer to OCR’s 2001 Guidance for further information about
Title IX obligations regarding harassment of students by school employees. In addition, many state and local laws have
mandatory reporting requirements for schools working with minors. Recipients should be careful to satisfy their state
and local legal obligations in addition to their Title IX obligations, including training to ensure that school employees are
aware of their obligations under such state and local laws and the consequences for failing to satisfy those obligations.

With respect to sexual activity in particular, OCR will always view as unwelcome and nonconsensual sexual activity
between an adult school employee and an elementary school student or any student below the legal age of consent in
his or her state. In cases involving a student who meets the legal age of consent in his or her state, there will still be a
strong presumption that sexual activity between an adult school employee and a student is unwelcome and
nonconsensual. When a school is on notice that a school employee has sexually harassed a student, it is responsible for
taking prompt and effective steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even if a school was not on notice, the school is
nonetheless responsible for remedying any effects of the sexual harassment on the student, as well as for ending the
sexual harassment and preventing its recurrence, when the employee engaged in the sexual activity in the context of
the employee’s provision of aid, benefits, or services to students (e.g., teaching, counseling, supervising, advising, or
transporting students).

8 Throughout this document, unless otherwise noted, the term “complainant” refers to the student who allegedly
experienced the sexual violence.

A school should take steps to protect its students from sexual abuse by its employees. It is therefore imperative for a
school to develop policies prohibiting inappropriate conduct by school personnel and procedures for identifying and

responding to such conduct. For example, this could include implementing codes of conduct, which might address
\

what is commonly known as grooming — a desensitization strategy common in adult educator sexual misconduct. Such
policies and procedures can ensure that students, parents, and school personnel have clear guidelines on what are
appropriate and inappropriate interactions between adults and students in a school setting or in school-sponsored
activities. Additionally, a school should provide training for administrators, teachers, staff, parents, and age-appropriate
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classroom information for students to ensure that everyone understands what types of conduct are prohibited and knows

oon
how to respond when problems arise.

B. Students Protected by Title IX

B-1. Does Title IX protect all students from sexual violence?

Answer: Yes. Title IX protects all students at recipient institutions from sex discrimination, including sexual violence. Any
student can experience sexual violence: from elementary to professional school students; male and female students; straight,
gay, lesbian, bisexual and transgender students; part-time and full-time students; students with and without disabilities; and
students of different races and national origins.

B-2. How should a school handle sexual violence complaints in which the complainant and the alleged
perpetrator are members of the same sex?

Answer: A school’s obligation to respond appropriately to sexual violence complaints is the same irrespective of the sex or
sexes of the parties involved. Title IX protects all students from sexual violence, regardless of the sex of the alleged
perpetrator or complainant, including when they are members of the same sex. A school must investigate and resolve
allegations of sexual violence involving parties of the same sex using the same procedures and standards that it uses in all
complaints involving sexual violence.

Title IX’s sex discrimination prohibition extends to claims of discrimination based on gender identity or failure to conform to
stereotypical notions of masculinity or femininity and OCR accepts such complaints for investigation. Similarly, the actual or
perceived sexual orientation or gender identity of the parties does not change a school’s obligations. Indeed, lesbian, gay,
bisexual, and transgender (LGBT) youth report high rates of sexual harassment and sexual violence. A school should
investigate and resolve allegations of sexual violence regarding LGBT students using the same procedures and standards that
it uses in all complaints involving sexual violence. The fact that incidents of sexual violence may be accompanied by anti-gay
comments or be partly based on a student’s actual or perceived sexual orientation does not relieve a school of its obligation
under Title IX to investigate and remedy those instances of sexual violence.

° For additional informational on training please see the Department of Education’s Resource and Emergency Management
for Schools Technical Assistance Center — Adult Sexual Misconduct in Schools: Prevention and Management Training, available
at http://rems.ed.gov/Docs/ASM _Marketing Flyer.pdf.

If a school’s policies related to sexual violence include examples of particular types of conduct that violate the school’s
prohibition on sexual violence, the school should consider including examples of same-sex conduct. In addition, a school should
ensure that staff are capable of providing culturally competent counseling to all complainants. Thus, a school should ensure
that its counselors and other staff who are responsible for receiving and responding to complaints of sexual violence, including
investigators and hearing board members, receive appropriate training about working with LGBT and gender- nonconforming
students and same-sex sexual violence. See questions J-1 to J-4 for additional information regarding training.

Gay-straight alliances and similar student-initiated groups can also play an important role in creating safer school
environments for LGBT students. On June 14, 2011, the Department issued guidance about the rights of student-
initiated groups in public secondary schools under the Equal Access Act. That guidance is available at
http://www2.ed.gov/policy/elsec/guid/secletter/110607.html.

74 © ATIXA 2016. All Rights Reserved.



B-3. What issues may arise with respect to students with disabilities who experience sexual violence?
Answer: When students with disabilities experience sexual violence, federal civil rights laws other than Title IX may also be

relevant to a school’s responsibility to investigate and address such incidents."” Certain students require additional assistance
and support. For example, students with intellectual disabilities may need additional help in learning about sexual violence,
including a school’s sexual violence education and prevention programs, what constitutes sexual violence and how students
can report incidents of sexual violence. In addition, students with disabilities who experience sexual violence may require
additional services and supports, including psychological services and counseling services. Postsecondary students who need

these additional services and supports can seek assistance from the institution’s disability resource office.

A student who has not been previously determined to have a disability may, as a result of experiencing sexual
violence, develop a mental health-related disability that could cause the student to need special education and related
services. At the elementary and secondary education level, this may trigger a school’s child find obligations under IDEA
and the evaluation and placement requirements under Section 504, which together require a school to evaluate a
student suspected of having a disability to determine if he or she has a disability that requires special education or

. . 13
related aids and services.

0¢R enforces two civil rights laws that prohibit disability discrimination. Section 504 of the Rehabilitation Act of 1973 (Section
504) prohibits disability discrimination by public or private entities that receive federal financial assistance, and Title Il of the
American with Disabilities Act of 1990 (Title Il) prohibits disability discrimination by all state and local public entities, regardless of
whether they receive federal funding. See 29 U.S.C. § 794 and 34 C.F.R. part 104; 42 U.S.C. § 12131 et seq. and 28 C.F.R. part 35.
OCR and the U.S. Department of Justice (DOJ) share the responsibility of enforcing Title Il in the educational context. The
Department of Education’s Office of Special Education Programs in the Office of Special Education and Rehabilitative Services
administers Part B of the Individuals with Disabilities Education Act (IDEA). 20 U.S.C. 1400 et seq. and 34 C.F.R. part 300. IDEA
provides financial assistance to states, and through them to local educational agencies, to assist in providing special education and
related services to eligible children with disabilities ages three through twenty-one, inclusive.

B See 34 C.F.R. §§300.8;300.111; 300.201; 300.300-300.311 (IDEA); 34 C.F.R. §§ 104.3(j) and 104.35 (Section 504). Schools must comply with
applicable consent requirements with respect to evaluations. See 34 C.F.R. § 300.300.
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A school must also ensure that any school reporting forms, information, or training about sexual violence be provided in a
manner that is accessible to students and employees with disabilities, for example, by providing electronically-accessible
versions of paper forms to individuals with print disabilities, or by providing a sign language interpreter to a deaf individual
attending a training. See question J-4 for more detailed information on student training.

B-4. What issues arise with respect to international students and undocumented students who
experience sexual violence?

Answer: Title IX protects all students at recipient institutions in the United States regardless of national origin, immigration

status, or citizenship status.™* A school should ensure that all students regardless of their immigration status, including
undocumented students and international students, are aware of their rights under Title IX. A school must also ensure that any
school reporting forms, information, or training about sexual violence be provided in a manner accessible to students who are
English language learners. OCR recommends that a school coordinate with its international office and its undocumented
student program coordinator, if applicable, to help communicate information about Title IX in languages that are accessible to
these groups of students. OCR also encourages schools to provide foreign national complainants with information about the U
nonimmigrant status and the T nonimmigrant status. The U nonimmigrant status is set aside for victims of certain crimes who
have suffered substantial mental or physical abuse as a result of the crime and are helpful to law enforcement agency in the

investigation or prosecution of the qualifying criminal activity.15 The T nonimmigrant status is available for victims of severe
forms of human trafficking who generally comply with a law enforcement agency in the investigation or prosecution of the
human trafficking and who would suffer extreme hardship involving unusual and severe harm if they were removed from the

United States.16

A school should be mindful that unique issues may arise when a foreign student on a student visa experiences sexual violence.
For example, certain student visas require the student to maintain a full-time course load (generally at least 12 academic credit
hours per term), but a student may need to take a reduced course load while recovering from the immediate effects of the
sexual violence. OCR recommends that a school take steps to ensure that international students on student visas understand
that they must typically seek prior approval of the designated school official (DSO) for student visas to drop below a full-time
course load. A school may also want to encourage its employees involved in handling sexual violence complaints and
counseling students who have experienced sexual violence to approach the DSO on the student’s behalf if the student wishes
to drop below a full-time course load. OCR recommends that a school take steps to ensure that its employees who work with
international students, including the school’s DSO, are trained on the school’s sexual violence policies and that employees
involved in handling sexual violence complaints and counseling students who have experienced sexual violence are aware of
the special issues that international students may encounter. See questions J-1 to J-4 for additional information regarding
training.

% OCR enforces Title VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal financial assistance on the
basis of race, color, or national origin. 42 U.S.C. § 2000d.

> Eor more information on the U nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human- trafficking-other-
crimes/victims-criminal-activity-u-nonimmigrant-status/questions-answers-victims-criminal- activity-u-nonimmigrant-status.

'8 Eor more information on the T nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human-
trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status.
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A school should also be aware that threatening students with deportation or invoking a student’s immigration status in an
attempt to intimidate or deter a student from filing a Title IX complaint would violate Title IX’s protections against retaliation.
For more information on retaliation see question K-1.

B-5. How should a school respond to sexual violence when the alleged perpetrator is not affiliated
with the school?

Answer: The appropriate response will differ depending on the level of control the school has over the alleged perpetrator.
For example, if an athlete or band member from a visiting school sexually assaults a student at the home school, the home
school may not be able to discipline or take other direct action against the visiting athlete or band member. However (and
subject to the confidentiality provisions discussed in Section E), it should conduct an inquiry into what occurred and should
report the incident to the visiting school and encourage the visiting school to take appropriate action to prevent further sexual
violence. The home school should also notify the student of any right to file a complaint with the alleged perpetrator’s school
or local law enforcement. The home school may also decide not to invite the visiting school back to its campus.

Even though a school’s ability to take direct action against a particular perpetrator may be limited, the school must still take
steps to provide appropriate remedies for the complainant and, where appropriate, the broader school population. This may
include providing support services for the complainant, and issuing new policy statements making it clear that the school does
not tolerate sexual violence and will respond to any reports about such incidents. For additional information on interim
measures see questions G-1 to G-3.
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C. Title IX Procedural Requirements

Overview

C-1. What procedures must a school have in place to prevent sexual violence and resolve
complaints?

Answer: The Title IX regulations outline three key procedural requirements. Each school must:

(1) disseminate a notice of nondiscrimination (see question C-2);17

(2) designate at least one employee to coordinate its efforts to comply with and carry out its responsibilities under Title IX
(see questions C-3 to C-4);18 and

(3) adopt and publish grievance procedures providing for the prompt and equitable resolution of student and employee sex
discrimination complaints (see questions C-5 to C-6).19

These requirements apply to all forms of sex discrimination and are particularly important for preventing and effectively
responding to sexual violence.

Procedural requirements under other federal laws may also apply to complaints of sexual violence, including the requirements

of the Clery Act.”® For additional information about the procedural requirements in the Clery Act, please see
http://www2.ed.gov/admins/lead/safety/campus.html.

7 34 CF.R. §106.9.
'8 1d. § 106.8(a).

' 1d. § 106.8(b).
20 Al postsecondary institutions participating in the Higher Education Act’s Title IV student financial assistance programs must comply with the
Clery Act
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Notice of Nondiscrimination

C-2. What information must be included in a school’s notice of nondiscrimination?

Answer: The notice of nondiscrimination must state that the school does not discriminate on the basis of sex in its education
programs and activities, and that it is required by Title IX not to discriminate in such a manner. The notice must state that
guestions regarding Title IX may be referred to the school’s Title IX coordinator or to OCR. The school must notify all of its
students and employees of the name or title, office address, telephone number, and email address of the school’s designated

Title IX coordinator.21

Title IX Coordinator

C-3. What are a Title IX coordinator’s responsibilities?

Answer: A Title IX coordinator’s core responsibilities include overseeing the school’s response to Title IX reports and
complaints and identifying and addressing any patterns or systemic problems revealed by such reports and complaints. This
means that the Title IX coordinator must have knowledge of the requirements of Title IX, of the school’s own policies and
procedures on sex discrimination, and of all complaints raising Title IX issues throughout the school. To accomplish this,
subject to the exemption for school counseling employees discussed in question E-3, the Title IX coordinator must be
informed of all reports and complaints raising Title IX issues, even if the report or complaint was initially filed with another
individual or office or if the investigation will be conducted by another individual or office. The school should ensure that the
Title IX coordinator is given the training, authority, and visibility necessary to fulfill these responsibilities.

Because the Title IX coordinator must have knowledge of all Title IX reports and complaints at the school, this individual
(when properly trained) is generally in the best position to evaluate a student’s request for confidentiality in the context of
the school’s responsibility to provide a safe and nondiscriminatory environment for all students. A school may determine,
however, that another individual should perform this role. For additional information on confidentiality requests, see
questions E-1 to E-4. If a school relies in part on its disciplinary procedures to meet its Title IX obligations, the Title IX
coordinator should review the disciplinary procedures to ensure that the procedures comply with the prompt and equitable
requirements of Title IX as discussed in question C-5.

In addition to these core responsibilities, a school may decide to give its Title IX coordinator additional responsibilities, such as:
providing training to students, faculty, and staff on Title IX issues; conducting Title IX investigations, including investigating facts
relevant to a complaint, and determining appropriate sanctions against the perpetrator and remedies for the complainant;
determining appropriate interim measures for a complainant upon learning of a report or complaint of sexual violence; and
ensuring that appropriate policies and procedures are in place for working with local law enforcement and coordinating
services with local victim advocacy organizations and service providers, including rape crisis centers. A school must ensure that
its Title IX coordinator is appropriately trained in all areas over which he or she has responsibility. The Title IX coordinator or
designee should also be available to meet with students as needed.

21 For more information on notices of nondiscrimination, please see OCR’s Notice of Nondiscrimination (August 2010), available at
http://www.ed.gov/ocr/docs/nondisc.pdf.
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If a school designates more than one Title IX coordinator, the school’s notice of nondiscrimination and Title IX grievance
procedures should describe each coordinator’s responsibilities, and one coordinator should be designated as having ultimate

oversight responsibility.

C-4. Are there any employees who should not serve as the Title IX coordinator?

Answer: Title IX does not categorically preclude particular employees from serving as Title IX coordinators. However, Title IX
coordinators should not have other job responsibilities that may create a conflict of interest. Because some complaints may
raise issues as to whether or how well the school has met its Title IX obligations, designating the same employee to serve both
as the Title IX coordinator and the general counsel (which could include representing the school in legal claims alleging Title IX
violations) poses a serious risk of a conflict of interest. Other employees whose job responsibilities may conflict with a Title IX
coordinator’s responsibilities include Directors of Athletics, Deans of Students, and any employee who serves on the
judicial/hearing board or to whom an appeal might be made. Designating a full-time Title IX coordinator will minimize the risk

of a conflict of interest.

Grievance Procedures

C-5. Under Title IX, what elements should be included in a school’s procedures for
responding to complaints of sexual violence?

Answer: Title IX requires that a school adopt and publish grievance procedures providing for prompt and equitable resolution
of student and employee complaints of sex discrimination, including sexual violence. In evaluating whether a school’s
grievance procedures satisfy this requirement, OCR will review all aspects of a school’s policies and practices, including the
following elements that are critical to achieve compliance with Title IX:

(1) notice to students, parents of elementary and secondary students, and employees of the grievance

procedures, including where complaints may be filed;

(2) application of the grievance procedures to complaints filed by students or on their behalf alleging sexual

violence carried out by employees, other students, or third parties;

(3) provisions for adequate, reliable, and impartial investigation of complaints, including the opportunity for
both the complainant and alleged perpetrator to present witnesses and evidence;

(4) designated and reasonably prompt time frames for the major stages of the complaint process (see
guestion F-8);

(5) written notice to the complainant and alleged perpetrator of the outcome of the complaint (see question H-
3); and

(6) assurance that the school will take steps to prevent recurrence of any sexual violence and remedy
discriminatory effects on the complainant and others, if appropriate.

To ensure that students and employees have a clear understanding of what constitutes sexual violence, the potential
consequences for such conduct, and how the school processes complaints, a school’s Title IX grievance procedures should also
explicitly include the following in writing, some of which themselves are mandatory obligations under Title IX:
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(1) a statement of the school’s jurisdiction over Title IX complaints;

(2) adequate definitions of sexual harassment (which includes sexual violence) and an explanation as to when
such conduct creates a hostile environment;

(3) reporting policies and protocols, including provisions for confidential reporting;

(4) identification of the employee or employees responsible for evaluating requests for confidentiality;

(5) notice that Title IX prohibits retaliation;

(6) notice of a student’s right to file a criminal complaint and a Title IX complaint simultaneously;

(7) notice of available interim measures that may be taken to protect the student in the educational setting;
(8) the evidentiary standard that must be used (preponderance of the evidence) (i.e., more likely than not that

sexual violence occurred) in resolving a complaint;

9) notice of potential remedies for students;
(10) notice of potential sanctions against perpetrators; and
(112) sources of counseling, advocacy, and support.

For more information on interim measures, see questions G-1 to G-3.

The rights established under Title IX must be interpreted consistently with any federally guaranteed due process rights.
Procedures that ensure the Title IX rights of the complainant, while at the same time according any federally guaranteed due
process to both parties involved, will lead to sound and supportable decisions. Of course, a school should ensure that steps to
accord any due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant.

A school’s procedures and practices will vary in detail, specificity, and components, reflecting differences in the age of its
students, school size and administrative structure, state or local legal requirements (e.g., mandatory reporting requirements
for schools working with minors), and what it has learned from past experiences.

C-6. Is a school required to use separate grievance procedures for sexual violence complaints?

Answer: No. Under Title IX, a school may use student disciplinary procedures, general Title IX grievance procedures, sexual
harassment procedures, or separate procedures to resolve sexual violence complaints. However, any procedures used for
sexual violence complaints, including disciplinary procedures, must meet the Title IX requirement of affording a complainant a
prompt and equitable resolution (as discussed in question C-5), including applying the preponderance of the evidence standard
of review. As discussed in question C-3, the Title IX coordinator should review any process used to resolve complaints of sexual
violence to ensure it complies with requirements for prompt and equitable resolution of these complaints. When using
disciplinary procedures, which are often focused on the alleged perpetrator and can take considerable time, a school should
be mindful of its obligation to provide interim measures to protect the complainant in the educational setting. For more
information on timeframes and interim measures, see questions F-8 and G-1 to G-3.
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D. Responsible Employees and Reporting’

D-1. Which school employees are obligated to report incidents of possible sexual violence to school
officials?

Answer: Under Title IX, whether an individual is obligated to report incidents of alleged sexual violence generally depends on
whether the individual is a responsible employee of the school. A responsible employee must report incidents of sexual
violence to the Title IX coordinator or other appropriate school designee, subject to the exemption for school counseling
employees discussed in question E-3. This is because, as discussed in question A-4, a school is obligated to address sexual
violence about which a responsible employee knew or should have known. As explained in question C-3, the Title IX
coordinator must be informed of all reports and complaints raising Title IX issues, even if the report or complaint was initially
filed with another individual or office, subject to the exemption for school counseling employees discussed in question E-3.

D-2. Who is a “responsible employee”?
Answer: According to OCR’s 2001 Guidance, a responsible employee includes any employee: who has the authority to take
action to redress sexual violence; who has been given the duty of reporting incidents of sexual violence or any other
misconduct by students to the Title IX coordinator or other appropriate school designee; or whom a student could reasonably

believe has this authority or duty.23

A school must make clear to all of its employees and students which staff members are responsible employees so that students
can make informed decisions about whether to disclose information to those employees. A school must also inform all
employees of their own reporting responsibilities and the importance of informing complainants of: the reporting obligations of
responsible employees; complainants’ option to request confidentiality and available confidential advocacy, counseling, or
other support services; and complainants’ right to file a Title IX complaint with the school and to report a crime to campus or
local law enforcement.

2 This document addresses only Title IX’s reporting requirements. It does not address requirements under the Clery Act or other federal, state,
or local laws, or an individual school’s code of conduct.
% The Supreme Court held that a school will only be liable for money damages in a private lawsuit where there is actual notice to a school official with

the authority to address the alleged discrimination and take corrective action. Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 290 (1998), and Davis,
524 U.S. at 642. The concept of a “responsible employee” under OCR’s guidance for administrative enforcement of Title IX is broader.
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Whether an employee is a responsible employee will vary depending on factors such as the age and education level of the
student, the type of position held by the employee, and consideration of both formal and informal school practices and
procedures. For example, while it may be reasonable for an elementary school student to believe that a custodial staff member
or cafeteria worker has the authority or responsibility to address student misconduct, it is less reasonable for a college student
to believe that a custodial staff member or dining hall employee has this same authority.

As noted in response to question A-4, when a responsible employee knows or reasonably should know of possible
sexual violence, OCR deems a school to have notice of the sexual violence. The school must take immediate and
appropriate steps to investigate or otherwise determine what occurred (subject to the confidentiality provisions
discussed in Section E), and, if the school determines that sexual violence created a hostile environment, the school
must then take appropriate steps to address the situation. The school has this obligation regardless of whether the
student, student’s parent, or a third party files a formal complaint. For additional information on a school’s
responsibilities to address student-on-student sexual violence, see question A-5. For additional information on
training for school employees, see questions J-1 to J-3.

D-3. What information is a responsible employee obligated to report about an incident of possible
student-on-student sexual violence?

Answer: Subject to the exemption for school counseling employees discussed in question E-3, a responsible employee must
report to the school’s Title IX coordinator, or other appropriate school designee, all relevant details about the alleged sexual
violence that the student or another person has shared and that the school will need to determine what occurred and to
resolve the situation. This includes the names of the alleged perpetrator (if known), the student who experienced the alleged
sexual violence, other students involved in the alleged sexual violence, as well as relevant facts, including the date, time, and
location. A school must make clear to its responsible employees to whom they should report an incident of alleged sexual
violence.

To ensure compliance with these reporting obligations, it is important for a school to train its responsible employees on Title IX
and the school’s sexual violence policies and procedures. For more information on appropriate training for school employees,
see question J-1 to J-3.

D-4. What should a responsible employee tell a student who discloses an incident of sexual violence?

Answer: Before a student reveals information that he or she may wish to keep confidential, a responsible employee should
make every effort to ensure that the student understands: (i) the employee’s obligation to report the names of the alleged
perpetrator and student involved in the alleged sexual violence, as well as relevant facts regarding the alleged incident
(including the date, time, and location), to the Title IX coordinator or other appropriate school officials, (ii) the student’s option
to request that the school maintain his or her confidentiality, which the school (e.g., Title IX coordinator) will consider, and (iii)
the student’s ability to share the information confidentially with counseling, advocacy, health, mental health, or sexual-assault-
related services (e.g., sexual assault resource centers, campus health centers, pastoral counselors, and campus mental health
centers). As discussed in questions E-1 and E-2, if the student requests confidentiality, the Title IX coordinator or other
appropriate school designee responsible for evaluating requests for confidentiality should make every effort to respect this
request and should evaluate the request in the context of the school’s responsibility to provide a safe and nondiscriminatory
environment for all students.
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D-5. If a student informs a resident assistant/advisor (RA) that he or she was subjected to sexual
violence by a fellow student, is the RA obligated under Title IX to report the incident to school officials?

Answer: As discussed in questions D-1 and D-2, for Title IX purposes, whether an individual is obligated under Title IX to
report alleged sexual violence to the school’s Title IX coordinator or other appropriate school designee generally depends on

whether the individual is a responsible employee.

The duties and responsibilities of RAs vary among schools, and, therefore, a school should consider its own policies and
procedures to determine whether its RAs are responsible employees who must report incidents of sexual violence to the Title

IX coordinator or other appropriate school designee.24 When making this determination, a school should consider if its RAs
have the general authority to take action to redress misconduct or the duty to report misconduct to appropriate school
officials, as well as whether students could reasonably believe that RAs have this authority or duty. A school should also
consider whether it has determined and clearly informed students that RAs are generally available for confidential discussions
and do not have the authority or responsibility to take action to redress any misconduct or to report any misconduct to the
Title IX coordinator or other appropriate school officials. A school should pay particular attention to its RAs’ obligations to
report other student violations of school policy (e.g., drug and alcohol violations or physical assault). If an RA is required to
report other misconduct that violates school policy, then the RA would be considered a responsible employee obligated to
report incidents of sexual violence that violate school policy.

If an RA is a responsible employee, the RA should make every effort to ensure that before the student reveals information that
he or she may wish to keep confidential, the student understands the RA’s reporting obligation and the student’s option to
request that the school maintain confidentiality. It is therefore important that schools widely disseminate policies and provide
regular training clearly identifying the places where students can seek confidential support services so that students are aware
of this information. The RA should also explain to the student (again, before the student reveals information that he or she
may wish to keep confidential) that, although the RA must report the names of the alleged perpetrator (if known), the student
who experienced the alleged sexual violence, other students involved in the alleged sexual violence, as well as relevant facts,
including the date, time, and location to the Title IX coordinator or other appropriate school designee, the school will protect
the student’s confidentiality to the greatest extent possible. Prior to providing information about the incident to the Title IX
coordinator or other appropriate school designee, the RA should consult with the student about how to protect his or her
safety and the details of what will be shared with the Title IX coordinator. The RA should explain to the student that reporting
this information to the Title IX coordinator or other appropriate school designee does not necessarily mean that a formal
complaint or investigation under the school’s Title IX grievance procedure must be initiated if the student requests

confidentiality.

4 Postsecondary institutions should be aware that, regardless of whether an RA is a responsible employee under Title IX, RAs are considered
“campus security authorities” under the Clery Act. A school’s responsibilities in regard to crimes reported to campus security authorities are
discussed in the Department’s regulations on the Clery Act at 34 C.F.R. § 668.46.

As discussed in questions E-1 and E-2, if the student requests confidentiality, the Title IX coordinator or other appropriate
school designee responsible for evaluating requests for confidentiality should make every effort to respect this request and
should evaluate the request in the context of the school’s responsibility to provide a safe and nondiscriminatory environment
for all students.

Regardless of whether a reporting obligation exists, all RAs should inform students of their right to file a Title IX complaint with
the school and report a crime to campus or local law enforcement. If a student discloses sexual violence to an RA who is a
responsible employee, the school will be deemed to have notice of the sexual violence even if the student does not file a Title
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IX complaint. Additionally, all RAs should provide students with information regarding on-campus resources, including victim
advocacy, housing assistance, academic support, counseling, disability services, health and mental health services, and legal
assistance. RAs should also be familiar with local rape crisis centers or other off-campus resources and provide this information

to students.
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E. Confidentiality and a School’s Obligation to Respond to Sexual Violence

E-1. How should a school respond to a student’s request that his or her name not be disclosed to
the alleged perpetrator or that no investigation or disciplinary action be pursued to address the

alleged sexual violence?

Answer: Students, or parents of minor students, reporting incidents of sexual violence sometimes ask that the
students’ names not be disclosed to the alleged perpetrators or that no investigation or disciplinary action be pursued
to address the alleged sexual violence. OCR strongly supports a student’s interest in confidentiality in cases involving
sexual violence. There are situations in which a school must override a student’s request for confidentiality in order to
meet its Title IX obligations; however, these instances will be limited and the information should only be shared with
individuals who are responsible for handling the school’s response to incidents of sexual violence. Given the sensitive
nature of reports of sexual violence, a school should ensure that the information is maintained in a secure manner. A
school should be aware that disregarding requests for confidentiality can have a chilling effect and discourage other
students from reporting sexual violence. In the case of minors, state mandatory reporting laws may require disclosure,
but can generally be followed without disclosing information to school personnel who are not responsible for handling
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the school’s response to incidents of sexual violence.

Even if a student does not specifically ask for confidentiality, to the extent possible, a school should only disclose
information regarding alleged incidents of sexual violence to individuals who are responsible for handling the school’s
response. To improve trust in the process for investigating sexual violence complaints, a school should notify
students of the information that will be disclosed, to whom it will be disclosed, and why. Regardless of whether a
student complainant requests confidentiality, a school must take steps to protect the complainant as necessary,
including taking interim measures before the final outcome of an investigation. For additional information on interim

measures see questions G-1 to G-3.

For Title IX purposes, if a student requests that his or her name not be revealed to the alleged perpetrator or asks that
the school not investigate or seek action against the alleged perpetrator, the school should inform the student that
honoring the request may limit its ability to respond fully to the incident, including pursuing disciplinary action against
the alleged perpetrator. The school should also explain that Title IX includes protections against retaliation, and that
school officials will not only take steps to prevent retaliation but also take strong responsive action if it occurs. This
includes retaliatory actions taken by the school and school officials. When a school knows or reasonably should know of
possible retaliation by other students or third parties, including threats, intimidation, coercion, or discrimination
(including harassment), it must take immediate and appropriate steps to investigate or otherwise determine what
occurred. Title IX requires the school to protect the complainant and ensure his or her safety as necessary. See question
K-1 regarding retaliation.

®> The school should be aware of the alleged student perpetrator’s right under the Family Educational Rights and Privacy Act (“FERPA”)
torequest to inspect and review information about the allegations if the information directly relates to the alleged student perpetrator and
the information is maintained by the school as an education record. In such a case, the school must either redact the complainant’s name
and all identifying information before allowing the alleged perpetrator to inspect and review the sections of the complaint that relate to him
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or her, or must inform the alleged perpetrator of the specific information in the complaint that are about the alleged perpetrator. See 34
C.F.R. §99.12(a) The school should also make complainants aware of this right and explain how it might affect the school’s ability to maintain
complete confidentiality.
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If the student still requests that his or her name not be disclosed to the alleged perpetrator or that the school not investigate
or seek action against the alleged perpetrator, the school will need to determine whether or not it can honor such a request
while still providing a safe and nondiscriminatory environment for all students, including the student who reported the sexual
violence. As discussed in question C-3, the Title IX coordinator is generally in the best position to evaluate confidentiality
requests. Because schools vary widely in size and administrative structure, OCR recognizes that a school may reasonably
determine that an employee other than the Title IX coordinator, such as a sexual assault response coordinator, dean, or other
school official, is better suited to evaluate such requests. Addressing the needs of a student reporting sexual violence while
determining an appropriate institutional response requires expertise and attention, and a school should ensure that it assigns
these responsibilities to employees with the capability and training to fulfill them. For example, if a school has a sexual assault
response coordinator, that person should be consulted in evaluating requests for confidentiality. The school should identify in
its Title IX policies and procedures the employee or employees responsible for making such determinations.

If the school determines that it can respect the student’s request not to disclose his or her identity to the alleged perpetrator, it
should take all reasonable steps to respond to the complaint consistent with the request. Although a student’s request to have
his or her name withheld may limit the school’s ability to respond fully to an individual allegation of sexual violence, other
means may be available to address the sexual violence. There are steps a school can take to limit the effects of the alleged
sexual violence and prevent its recurrence without initiating formal action against the alleged perpetrator or revealing the
identity of the student complainant. Examples include providing increased monitoring, supervision, or security at locations or
activities where the misconduct occurred; providing training and education materials for students and employees; changing
and publicizing the school’s policies on sexual violence; and conducting climate surveys regarding sexual violence. In instances
affecting many students, an alleged perpetrator can be put on notice of allegations of harassing behavior and be counseled
appropriately without revealing, even indirectly, the identity of the student complainant. A school must also take immediate
action as necessary to protect the student while keeping the identity of the student confidential. These actions may include
providing support services to the student and changing living arrangements or course schedules, assignments, or tests.

E-2. What factors should a school consider in weighing a student’s request for confidentiality?

Answer: When weighing a student’s request for confidentiality that could preclude a meaningful investigation or potential

discipline of the alleged perpetrator, a school should consider a range of factors.

These factors include circumstances that suggest there is an increased risk of the alleged perpetrator committing additional
acts of sexual violence or other violence (e.g., whether there have been other sexual violence complaints about the same
alleged perpetrator, whether the alleged perpetrator has a history of arrests or records from a prior school indicating a history
of violence, whether the alleged perpetrator threatened further sexual violence or other violence against the student or others,
and whether the sexual violence was committed by multiple perpetrators). These factors also include circumstances that
suggest there is an increased risk of future acts of sexual violence under similar circumstances (e.g., whether the student’s
report reveals a pattern of perpetration (e.g., via illicit use of drugs or alcohol) at a given location or by a particular group).
Other factors that should be considered in assessing a student’s request for confidentiality include whether the sexual violence
was perpetrated with a weapon; the age of the student subjected to the sexual violence; and whether the school possesses
other means to obtain relevant evidence (e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time considering its responsibility to provide a
safe and nondiscriminatory environment for all students, including the student who reported the sexual violence. For
example, if the school has credible information that the alleged perpetrator has committed one or more prior rapes, the
balance of factors would compel the school to investigate the allegation of sexual violence, and if appropriate, pursue
disciplinary action in a manner that may require disclosure of the student’s identity to the alleged perpetrator. If the school
determines that it must disclose a student’s identity to an alleged perpetrator, it should inform the student prior to making
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this disclosure. In these cases, it is also especially important for schools to take whatever interim measures are necessary to
protect the student and ensure the safety of other students. If a school has a sexual assault response coordinator, that person
should be consulted in identifying safety risks and interim measures that are necessary to protect the student. In the event the
student requests that the school inform the perpetrator that the student asked the school not to investigate or seek discipline,
the school should honor this request and inform the alleged perpetrator that the school made the decision to go forward. For
additional information on interim measures see questions G-1 to G-3. Any school officials responsible for discussing safety and
confidentiality with students should be trained on the effects of trauma and the appropriate methods to communicate with
students subjected to sexual violence. See questions J-1 to J-3.

On the other hand, if, for example, the school has no credible information about prior sexual violence committed by the alleged
perpetrator and the alleged sexual violence was not perpetrated with a weapon or accompanied by threats to repeat the sexual
violence against the complainant or others or part of a larger pattern at a given location or by a particular group, the balance of
factors would likely compel the school to respect the student’s request for confidentiality. In this case the school should still take
all reasonable steps to respond to the complaint consistent with the student’s confidentiality request

and determine whether interim measures are appropriate or necessary. Schools should be mindful that traumatic events such
as sexual violence can result in delayed decisionmaking by a student who has experienced sexual violence. Hence, a student
who initially requests confidentiality might later request that a full investigation be conducted.
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E-3. What are the reporting responsibilities of school employees who provide or support the provision
of counseling, advocacy, health, mental health, or sexual assault-related services to students who have
experienced sexual violence?

Answer: OCR does not require campus mental-health counselors, pastoral counselors, social workers, psychologists, health
center employees, or any other person with a professional license requiring confidentiality, or who is supervised by such a
person, to report, without the student’s consent, incidents of sexual violence to the school in a way that identifies the student.
Although these employees may have responsibilities that would otherwise make them responsible employees for Title IX
purposes, OCR recognizes the importance of protecting the counselor-client relationship, which often requires confidentiality

to ensure that students will seek the help they need.

Professional counselors and pastoral counselors whose official responsibilities include providing mental-health counseling to
members of the school community are not required by Title IX to report any information regarding an incident of alleged
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sexual violence to the Title IX coordinator or other appropriate school designee.

OCR recognizes that some people who provide assistance to students who experience sexual violence are not professional or
pastoral counselors. They include all individuals who work or volunteer in on-campus sexual assault centers, victim advocacy
offices, women’s centers, or health centers (“non-professional counselors or advocates”), including front desk staff and
students. OCR wants students to feel free to seek their assistance and therefore interprets Title IX to give schools the latitude
not to require these individuals to report incidents of sexual violence in a way that identifies the student without the student’s
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consent.”” These non-professional counselors or advocates are valuable sources of support for students, and OCR strongly
encourages schools to designate these individuals as confidential sources.

*® The exemption from reporting obligations for pastoral and professional counselors under Title IX is consistent with the Clery Act. For
additional information on reporting obligations under the Clery Act, see Office of Postsecondary Education, Handbook for Campus Safety and
Security Reporting (2011), available at http://www2.ed.gov/admins/lead/safety/handbook.pdf. Similar to the Clery Act, for Title IX purposes, a
pastoral counselor is a person who is associated with a religious order or denomination, is recognized by that religious order or denomination
as someone who provides confidential counseling, and is functioning within the scope of that recognition as a pastoral counselor. A professional
counselor is a person whose official responsibilities include providing mental health counseling to members of the institution’s community and
who is functioning within the scope of his or her license or certification. This definition applies even to professional counselors who are not
employees of the school, but are under contract to provide counseling at the school. This includes individuals who are not yet licensed or
certified as a counselor, but are acting in that role under the supervision of an individual who is licensed or certified. An example is a Ph.D.
counselor-trainee acting under the supervision of a professional counselor at the school.

7 Postsecondary institutions should be aware that an individual who is counseling students, but who does not

meet the Clery Act definition of a pastoral or professional counselor, is not exempt from being a campus security authority if he or she
otherwise has significant responsibility for student and campus activities. See fn. 24.

Pastoral and professional counselors and non-professional counselors or advocates should be instructed to inform students of

their right to file a Title IX complaint with the school and a separate complaint with campus or local law enforcement. In
addition to informing students about campus resources for counseling, medical, and academic support, these persons should
also indicate that they are available to assist students in filing such complaints. They should also explain that Title IX includes
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protections against retaliation, and that school officials will not only take steps to prevent retaliation but also take strong
responsive action if it occurs. This includes retaliatory actions taken by the school and school officials. When a school knows or
reasonably should know of possible retaliation by other students or third parties, including threats, intimidation, coercion, or
discrimination (including harassment), it must take immediate and appropriate steps to investigate or otherwise determine
what occurred. Title IX requires the school to protect the complainant and ensure his or her safety as necessary.

In order to identify patterns or systemic problems related to sexual violence, a school should collect aggregate data about sexual
violence incidents from non-professional counselors or advocates in their on-campus sexual assault centers, women'’s centers, or
health centers. Such individuals should report only general information about incidents of sexual violence such as the nature,
date, time, and general location of the incident and should take care to avoid reporting personally identifiable information about
a student. Non-professional counselors and advocates should consult with students regarding what information needs to be
withheld to protect their identity.

E-4. Is a school required to investigate information regarding sexual violence incidents shared by
survivors during public awareness events, such as “Take Back the Night”?

Answer: No. OCR wants students to feel free to participate in preventive education programs and access resources for
survivors. Therefore, public awareness events such as “Take Back the Night” or other forums at which students disclose
experiences with sexual violence are not considered notice to the school for the purpose of triggering an individual
investigation unless the survivor initiates a complaint. The school should instead respond to these disclosures by reviewing
sexual assault policies, creating campus-wide educational programs, and conducting climate surveys to learn more about the
prevalence of sexual violence at the school. Although Title IX does not require the school to investigate particular incidents
discussed at such events, the school should ensure that survivors are aware of any available resources, including counseling,
health, and mental health services. To ensure that the entire school community understands their Title IX rights related to
sexual violence, the school should also provide information at these events on Title IX and how to file a Title IX complaint
with the school, as well as options for reporting an incident of sexual violence to campus or local law enforcement.
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Investigations and Hearings

Overview

F-1. What elements should a school’s Title IX investigation include?

Answer: The specific steps in a school’s Title IX investigation will vary depending on the nature of the allegation, the age of the
student or students involved, the size and administrative structure of the school, state or local legal requirements (including
mandatory reporting requirements for schools working with minors), and what it has learned from past experiences.

For the purposes of this document the term “investigation” refers to the process the school uses to resolve sexual violence
complaints. This includes the fact-finding investigation and any hearing and decision-making process the school uses to
determine: (1) whether or not the conduct occurred; and, (2) if the conduct occurred, what actions the school will take to end
the sexual violence, eliminate the hostile environment, and prevent its recurrence, which may include imposing sanctions on
the perpetrator and providing remedies for the complainant and broader student population.

In all cases, a school’s Title IX investigation must be adequate, reliable, impartial, and prompt and include the opportunity for
both parties to present witnesses and other evidence. The investigation may include a hearing to determine whether the

conduct occurred, but Title IX does not necessarily require a hearing.28 Furthermore, neither Title IX nor the DCL specifies who
should conduct the investigation. It could be the Title IX coordinator, provided there are no conflicts of interest, but it does not
have to be. All persons involved in conducting a school’s Title IX investigations must have training or experience in handling
complaints of sexual violence and in the school’s grievance procedures. For additional information on training, see question J-
3.

When investigating an incident of alleged sexual violence for Title IX purposes, to the extent possible, a school should
coordinate with any other ongoing school or criminal investigations of the incident and establish appropriate fact-finding roles
for each investigator. A school should also consider whether information can be shared among the investigators so that
complainants are not unnecessarily required to give multiple statements about a traumatic event. If the investigation includes
forensic evidence, it may be helpful for a school to consult with local or campus law enforcement or a forensic expert to ensure
that the evidence is correctly interpreted by school officials. For additional information on working with campus or local law
enforcement see question F-3.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve complaints of sexual violence
promptly and equitably, it should recognize that imposing sanctions against the perpetrator, without additional remedies, likely
will not be sufficient to eliminate the hostile environment and prevent recurrence as required by Title IX. If a school typically
processes complaints of sexual violence through its disciplinary process and that process, including any investigation and
hearing, meets the Title IX requirements discussed above and enables the school to end the sexual violence, eliminate the
hostile environment, and prevent its recurrence, then the school may use that process to satisfy its Title IX obligations and does
not need to conduct a separate Title IX investigation.

?® This answer addresses only Title IX’s requirements for investigations. It does not address legal rights or requirements under the
U.S. Constitution, the Clery Act, or other federal, state, or local laws.

As discussed in question C-3, the Title IX coordinator should review the disciplinary process to ensure that it: (1) complies with
the prompt and equitable requirements of Title IX; (2) allows for appropriate interim measures to be taken to protect the
complainant during the process; and (3) provides for remedies to the complainant and school community where appropriate.
For more information about interim measures, see questions G-1 to G-3, and about remedies, see questions H-1 and H-2.
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The investigation may include, but is not limited to, conducting interviews of the complainant, the alleged perpetrator, and
any witnesses; reviewing law enforcement investigation documents, if applicable; reviewing student and personnel files; and
gathering and examining other relevant documents or evidence. While a school has flexibility in how it structures the
investigative process, for Title IX purposes, a school must give the complainant any rights that it gives to the alleged
perpetrator. A balanced and fair process that provides the same opportunities to both parties will lead to sound and

supportable decisions.” Specifically:

. Throughout the investigation, the parties must have an equal opportunity to present relevant witnesses and
other evidence.

. The school must use a preponderance-of-the-evidence (i.e., more likely than not) standard in any Title IX
proceedings, including any fact-finding and hearings.

. If the school permits one party to have lawyers or other advisors at any stage of the proceedings, it must do so
equally for both parties. Any school-imposed restrictions on the ability of lawyers or other advisors to speak or
otherwise participate in the proceedings must also apply equally.

. If the school permits one party to submit third-party expert testimony, it must do so equally for both parties.

. If the school provides for an appeal, it must do so equally for both parties.

. Both parties must be notified, in writing, of the outcome of both the complaint and any appeal (see question
H-3).

Intersection with Criminal Investigations

F-2. What are the key differences between a school’s Title IX investigation into allegations of sexual
violence and a criminal investigation?

Answer: A criminal investigation is intended to determine whether an individual violated criminal law; and, if at the conclusion
of the investigation, the individual is tried and found guilty, the individual may be imprisoned or subject to criminal penalties.
The U.S. Constitution affords criminal defendants who face the risk of incarceration numerous protections, including, but not
limited to, the right to counsel, the right to a speedy trial, the right to a jury trial, the right against self-incrimination, and the
right to confrontation. In addition, government officials responsible for criminal investigations (including police and
prosecutors) normally have discretion as to which complaints from the public they will investigate.

» As explained in question C-5, the parties may have certain due process rights under the U.S. Constitution.
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By contrast, a Title IX investigation will never result in incarceration of an individual and, therefore, the same procedural
protections and legal standards are not required. Further, while a criminal investigation is initiated at the discretion of law
enforcement authorities, a Title IX investigation is not discretionary; a school has a duty under Title IX to resolve complaints
promptly and equitably and to provide a safe and nondiscriminatory environment for all students, free from sexual harassment
and sexual violence. Because the standards for pursuing and completing criminal investigations are different from those used
for Title IX investigations, the termination of a criminal investigation without an arrest or conviction does not affect the
school’s Title IX obligations.

Of course, criminal investigations conducted by local or campus law enforcement may be useful for fact gathering if the
criminal investigation occurs within the recommended timeframe for Title IX investigations; but, even if a criminal
investigation is ongoing, a school must still conduct its own Title IX investigation.

A school should notify complainants of the right to file a criminal complaint and should not dissuade a complainant from doing
so either during or after the school’s internal Title IX investigation. Title IX does not require a school to report alleged incidents
of sexual violence to law enforcement, but a school may have reporting obligations under state, local, or other federal laws.

F-3. How should a school proceed when campus or local law enforcement agencies are conducting
a criminal investigation while the school is conducting a parallel Title IX investigation?

Answer: A school should not wait for the conclusion of a criminal investigation or criminal proceeding to begin its own Title IX
investigation. Although a school may need to delay temporarily the fact-finding portion of a Title IX investigation while the
police are gathering evidence, it is important for a school to understand that during this brief delay in the Title IX investigation,
it must take interim measures to protect the complainant in the educational setting. The school should also continue to update
the parties on the status of the investigation and inform the parties when the school resumes its Title IX investigation. For
additional information on interim measures see questions G-1 to G-3.

If a school delays the fact-finding portion of a Title IX investigation, the school must promptly resume and complete its fact-
finding for the Title IX investigation once it learns that the police department has completed its evidence gathering stage of the
criminal investigation. The school should not delay its investigation until the ultimate outcome of the criminal investigation or
the filing of any charges. OCR recommends that a school work with its campus police, local law enforcement, and local
prosecutor’s office to learn when the evidence gathering stage of the criminal investigation is complete. A school may also
want to enter into a memorandum of understanding (MOU) or other agreement with these agencies regarding the protocols
and procedures for referring allegations of sexual violence, sharing information, and conducting contemporaneous
investigations. Any MOU or other agreement must allow the school to meet its Title IX obligation to resolve complaints
promptly and equitably, and must comply with the Family Educational Rights and Privacy Act (“FERPA”) and other applicable
privacy laws.

The DCL states that in one instance a prosecutor’s office informed OCR that the police department’s evidence gathering stage
typically takes three to ten calendar days, although the delay in the school’s investigation may be longer in certain instances.
OCR understands that this example may not be representative and that the law enforcement agency’s process often takes
more than ten days. OCR recognizes that the length of time for evidence gathering by criminal investigators will vary
depending on the specific circumstances of each case.
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Off-Campus Conduct
F-4. Is a school required to process complaints of alleged sexual violence that occurred off campus?

Answer: Yes. Under Title IX, a school must process all complaints of sexual violence, regardless of where the conduct occurred,
to determine whether the conduct occurred in the context of an education program or activity or had continuing effects on

campus or in an off-campus education program or activity.

A school must determine whether the alleged off-campus sexual violence occurred in the context of an education program or
activity of the school; if so, the school must treat the complaint in the same manner that it treats complaints regarding on-

campus conduct. In other words, if a school determines that the alleged misconduct took place in the context of an education
program or activity of the school, the fact that the alleged misconduct took place off campus does not relieve the school of its

obligation to investigate the complaint as it would investigate a complaint of sexual violence that occurred on campus.

Whether the alleged misconduct occurred in this context may not always be apparent from the complaint, so a school may
need to gather additional information in order to make such a determination. Off-campus education programs and activities
are clearly covered and include, but are not limited to: activities that take place at houses of fraternities or sororities
recognized by the school; school-sponsored field trips, including athletic team travel; and events for school clubs that occur

off campus (e.g., a debate team trip to another school or to a weekend competition).

Even if the misconduct did not occur in the context of an education program or activity, a school must consider the effects of the
off-campus misconduct when evaluating whether there is a hostile environment on campus or in an off-campus education
program or activity because students often experience the continuing effects of off-campus sexual violence while at school or in
an off-campus education program or activity. The school cannot address the continuing effects of the off-campus sexual
violence at school or in an off-campus education program or activity unless it processes the complaint and gathers appropriate
additional information in accordance with its established procedures.

Once a school is on notice of off-campus sexual violence against a student, it must assess whether there are any continuing
effects on campus or in an off-campus education program or activity that are creating or contributing to a hostile environment
and, if so, address that hostile environment in the same manner in which it would address a hostile environment created by
on-campus misconduct. The mere presence on campus or in an off-campus education program or activity of the alleged
perpetrator of off-campus sexual violence can have continuing effects that create a hostile environment. A school should also
take steps to protect a student who alleges off-campus sexual violence from further harassment by the alleged perpetrator or
his or her friends, and a school may have to take steps to protect other students from possible assault by the alleged
perpetrator. In other words, the school should protect the school community in the same way it would had the sexual violence
occurred on campus. Even if there are no continuing effects of the off- campus sexual violence experienced by the student on
campus or in an off-campus education program or activity, the school still should handle these incidents as it would handle
other off-campus incidents of misconduct or violence and consistent with any other applicable laws. For example, if a school,
under its code of conduct, exercises jurisdiction over physical altercations between students that occur off campus outside of
an education program or activity, it should also exercise jurisdiction over incidents of student-on-student sexual violence that
occur off campus outside of an education program or activity.

Hearings™ _

F-5. Must a school allow or require the parties to be present during an entire hearing?

Answer: If a school uses a hearing process to determine responsibility for acts of sexual violence, OCR does not require that
the school allow a complainant to be present for the entire hearing; it is up to each school to make this determination. But if
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the school allows one party to be present for the entirety of a hearing, it must do so equally for both parties. At the same
time, when requested, a school should make arrangements so that the complainant and the alleged perpetrator do not have
to be present in the same room at the same time. These two objectives may be achieved by using closed circuit television or
other means. Because a school has a Title IX obligation to investigate possible sexual violence, if a hearing is part of the
school’s Title IX investigation process, the school must not require a complainant to be present at the hearing as a prerequisite
to proceed with the hearing.

F-6. May every witness at the hearing, including the parties, be cross-examined?
Answer: OCR does not require that a school allow cross-examination of witnesses, including the parties, if they testify at the
hearing. But if the school allows one party to cross-examine witnesses, it must do so equally for both parties.

OCR strongly discourages a school from allowing the parties to personally question or cross-examine each other during a hearing
on alleged sexual violence. Allowing an alleged perpetrator to question a complainant directly may be traumatic or intimidating,
and may perpetuate a hostile environment. A school may choose, instead, to allow the parties to submit questions to a trained
third party (e.g., the hearing panel) to ask the questions on their behalf. OCR recommends that the third party screen the
guestions submitted by the parties and only ask those it deems appropriate and relevant to the case.

F-7. May the complainant’s sexual history be introduced at hearings?

Answer: Questioning about the complainant’s sexual history with anyone other than the alleged perpetrator should not be
permitted. Further, a school should recognize that the mere fact of a current or previous consensual dating or sexual
relationship between the two parties does not itself imply consent or preclude a finding of sexual violence. The school should
also ensure that hearings are conducted in a manner that does not inflict additional trauma on the complainant.

%% As noted in question F-1, the investigation may include a hearing to determine whether the conduct occurred, but Title IX does not
necessarily require a hearing. Although Title IX does not dictate the membership of a hearing board, OCR discourages schools from allowing
students to serve on hearing boards in cases involving allegations of sexual violence.
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Timeframes
F-8. What stages of the investigation are included in the 60-day timeframe referenced in the DCL as the
length for a typical investigation?

Answer: As noted in the DCL, the 60-calendar day timeframe for investigations is based on OCR’s experience in typical cases.
The 60-calendar day timeframe refers to the entire investigation process, which includes conducting the fact-finding
investigation, holding a hearing or engaging in another decision-making process to determine whether the alleged sexual
violence occurred and created a hostile environment, and determining what actions the school will take to eliminate the
hostile environment and prevent its recurrence, including imposing sanctions against the perpetrator and providing remedies
for the complainant and school community, as appropriate. Although this timeframe does not include appeals, a school should
be aware that an unduly long appeals process may impact whether the school’s response was prompt and equitable as
required by Title IX.

OCR does not require a school to complete investigations within 60 days; rather OCR evaluates on a case-by-case basis
whether the resolution of sexual violence complaints is prompt and equitable. Whether OCR considers an investigation to be
prompt as required by Title IX will vary depending on the complexity of the investigation and the severity and extent of the
alleged conduct. OCR recognizes that the investigation process may take longer if there is a parallel criminal investigation or if
it occurs partially during school breaks. A school may need to stop an investigation during school breaks or between school
years, although a school should make every effort to try to conduct an investigation during these breaks unless so doing would
sacrifice witness availability or otherwise compromise the process.

Because timeframes for investigations vary and a school may need to depart from the timeframes designated in its grievance
procedures, both parties should be given periodic status updates throughout the process.

F. Interim Measures

G-1. Is a school required to take any interim measures before the completion of its investigation?

Answer: Title IX requires a school to take steps to ensure equal access to its education programs and activities and protect the
complainant as necessary, including taking interim measures before the final outcome of an investigation. The school should
take these steps promptly once it has notice of a sexual violence allegation and should provide the complainant with periodic
updates on the status of the investigation. The school should notify the complainant of his or her options to avoid contact with
the alleged perpetrator and allow the complainant to change academic and extracurricular activities or his or her living,
transportation, dining, and working situation as appropriate. The school should also ensure that the complainant is aware of his
or her Title IX rights and any available resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to report a crime to campus or local
law enforcement. If a school does not offer these services on campus, it should enter into an MOU with a local victim services
provider if possible.

Even when a school has determined that it can respect a complainant’s request for confidentiality and therefore may not be
able to respond fully to an allegation of sexual violence and initiate formal action against an alleged perpetrator, the school
must take immediate action to protect the complainant while keeping the identity of the complainant confidential. These
actions may include: providing support services to the complainant; changing living arrangements or course schedules,
assignments, or tests; and providing increased monitoring, supervision, or security at locations or activities where the
misconduct occurred.
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G-2. How should a school determine what interim measures to take?

Answer: The specific interim measures implemented and the process for implementing those measures will vary depending on
the facts of each case. A school should consider a number of factors in determining what interim measures to take, including, for
example, the specific need expressed by the complainant; the age of the students involved; the severity or pervasiveness of the
allegations; any continuing effects on the complainant; whether the complainant and alleged perpetrator share the same
residence hall, dining hall, class, transportation, or job location; and whether other judicial measures have been taken to protect
the complainant (e.g., civil protection orders).

In general, when taking interim measures, schools should minimize the burden on the complainant. For example, if the
complainant and alleged perpetrator share the same class or residence hall, the school should not, as a matter of course,
remove the complainant from the class or housing while allowing the alleged perpetrator to remain without carefully
considering the facts of the case.

G-3. If a school provides all students with access to counseling on a fee basis, does that suffice
for providing counseling as an interim measure?

Answer: No. Interim measures are determined by a school on a case-by-case basis. If a school determines that it needs to offer
counseling to the complainant as part of its Title IX obligation to take steps to protect the complainant while the investigation is
ongoing, it must not require the complainant to pay for this service.

G. Remedies and Notice of Outcome™

H-1. What remedies should a school consider in a case of student-on-student sexual violence?

Answer: Effective remedial action may include disciplinary action against the perpetrator, providing counseling for the
perpetrator, remedies for the complainant and others, as well as changes to the school’s overall services or policies. All
services needed to remedy the hostile environment should be offered to the complainant. These remedies are separate from,
and in addition to, any interim measure that may have been provided prior to the conclusion of the school’s investigation. In
any instance in which the complainant did not take advantage of a specific service (e.g., counseling) when offered as an interim
measure, the complainant should still be offered, and is still entitled to, appropriate final remedies that may include services
the complainant declined as an interim measure. A refusal at the interim stage does not mean the refused service or set of
services should not be offered as a remedy.

31

As explained in A-5, if a school delays responding to allegations of sexual violence or responds inappropriately, the school’s own inaction may subject the
student to be subjected to a hostile environment. In this case, in addition to the remedies discussed in this section, the school will also be required to remedy
the effects of the sexual violence that could reasonably have been prevented had the school responded promptly and appropriately.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve complaints of sexual violence
promptly and equitably, it should recognize that imposing sanctions against the perpetrator, without more, likely will not be
sufficient to satisfy its Title IX obligation to eliminate the hostile environment, prevent its recurrence, and, as appropriate,
remedy its effects. Additional remedies for the complainant and the school community may be necessary. If the school’s student
disciplinary procedure does not include a process for determining and implementing these remedies for the complainant and
school community, the school will need to use another process for this purpose. Depending on the specific nature of the
problem, remedies for the complainant may include, but are not limited to:

. Providing an effective escort to ensure that the complainant can move safely between classes and activities;
. Ensuring the complainant and perpetrator do not share classes or extracurricular activities;
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. Moving the perpetrator or complainant (if the complainant requests to be moved) to a different residence hall
or, in the case of an elementary or secondary school student, to another school within the district;

. Providing comprehensive, holistic victim services including medical, counseling and academic support services,
such as tutoring;

. Arranging for the complainant to have extra time to complete or re-take a class or withdraw from a class
without an academic or financial penalty; and

. Reviewing any disciplinary actions taken against the complainant to see if there is a causal connection

between the sexual violence and the misconduct that may have resulted in the complainant being disciplined.32

Remedies for the broader student population may include, but are not limited to:

. Designating an individual from the school’s counseling center who is specifically trained in providing trauma-
informed comprehensive services to victims of sexual violence to be on call to assist students whenever needed;

. Training or retraining school employees on the school’s responsibilities to address allegations of sexual
violence and how to conduct Title IX investigations;

. Developing materials on sexual violence, which should be distributed to all students;

o Conducting bystander intervention and sexual violence prevention programs with students;

o Issuing policy statements or taking other steps that clearly communicate that the school does not tolerate sexual

violence and will respond to any incidents and to any student who reports such incidents;

. Conducting, in conjunction with student leaders, a campus climate check to assess the effectiveness of efforts to
ensure that the school is free from sexual violence, and using that information to inform future proactive steps that the
school will take;

. Targeted training for a group of students if, for example, the sexual violence created a hostile environment in a
residence hall, fraternity or sorority, or on an athletic team; and

. Developing a protocol for working with local law enforcement as discussed in question F-3.

When a school is unable to conduct a full investigation into a particular incident (i.e., when it received a general report of
sexual violence without any personally identifying information), it should consider remedies for the broader student
population in response.

% For example, if the complainant was disciplined for skipping a class in which the perpetrator was enrolled, the school should review the
incident to determine if the complainant skipped class to avoid contact with the perpetrator.

929 © ATIXA 2016. All Rights Reserved.



H-2. If, after an investigation, a school finds the alleged perpetrator responsible and determines that,
as part of the remedies for the complainant, it must separate the complainant and perpetrator, how
should the school accomplish this if both students share the same major and there are limited course
options?

Answer: If there are limited sections of required courses offered at a school and both the complainant and perpetrator are
required to take those classes, the school may need to make alternate arrangements in a manner that minimizes the burden

on the complainant. For example, the school may allow the complainant to take the regular sections of the courses while
arranging for the perpetrator to take the same courses online or through independent study.

H-3. What information must be provided to the complainant in the notice of the outcome?

Answer: Title IX requires both parties to be notified, in writing, about the outcome of both the complaint and any appeal. OCR
recommends that a school provide written notice of the outcome to the complainant and the alleged perpetrator concurrently.

For Title IX purposes, a school must inform the complainant as to whether or not it found that the alleged conduct occurred,
any individual remedies offered or provided to the complainant or any sanctions imposed on the perpetrator that directly
relate to the complainant, and other steps the school has taken to eliminate the hostile environment, if the school finds one to
exist, and prevent recurrence. The perpetrator should not be notified of the individual remedies offered or provided to the
complainant.

Sanctions that directly relate to the complainant (but that may also relate to eliminating the hostile environment and
preventing recurrence) include, but are not limited to, requiring that the perpetrator stay away from the complainant until
both parties graduate, prohibiting the perpetrator from attending school for a period of time, or transferring the perpetrator
to another residence hall, other classes, or another school. Additional steps the school has taken to eliminate the hostile
environment may include counseling and academic support services for the complainant and other affected students.
Additional steps the school has taken to prevent recurrence may include sexual violence training for faculty and staff, revisions
to the school’s policies on sexual violence, and campus climate surveys. Further discussion of appropriate remedies is included
in question H-1.

In addition to the Title IX requirements described above, the Clery Act requires, and FERPA permits, postsecondary institutions
to inform the complainant of the institution’s final determination and any disciplinary sanctions imposed on the perpetrator in
sexual violence cases (as opposed to all harassment and misconduct covered by Title IX) not just those sanctions that directly

. 33
relate to the complainant.

320 U.5.C. § 1092(f) and 20 U.S.C. § 1232g(b)(6)(A).
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